

























































































































































































































































































































































































CONTRACT A

120.5.

120.6.

120.7.

120.8.

120.9.

120.10.

120.11.

120.12.

120.13.

CONFORMED COPY

insurances policies have been paid and that the
insurances are in full force and effect in accordance
with the requirements of this Clause 120 (Insurance)
and Schedule 36 (Required Insurances).

Renewal certificates in relation to the insurances referred to in
Clauses 120.1 shall be obtained as and when necessary and
copies (certified in a manner acceptable to the Authority) shall be
forwarded to the Authority as soon as possible but in any event
on or before the renewal date.

If the Contractor is in breach of Clauses 120.1 above, the
Authority may pay any premiums required to keep such insurance
in force or itself procure such insurance and may, in either case,
recover such amounts from the Contractor on written demand.

The Contractor shall give the Authority notification within 30 Days
after any claim in excess of £100,000 (Indexed) on any of the
insurance policies referred to in this Clause accompanied by full
details of the incident giving rise to the claim;

Neither failure to comply nor full compliance with the insurance
provisions of this Contract shall limit or relieve the Contractor of
its liabilities and obligations under this Contract.

The insurance premiums referred to in Clauses 120.1 shall be the
responsibility of the Contractor.

The insurances referred to in this Clause shall be effected with
insurers approved by the Authority, such approval not to be
unreasonably withheld or delayed.

Professional Indemnity Insurance

120.11.1. The Contractor shall procure that the MRF Construction
Sub-Contractor shall take out and maintain professional
indemnity insurance in accordance with the terms of the
relevant Collateral Warranty.

Premium Risk Share
120.12.1. Schedule 37 (Premium Risk Share Mechanism) shall apply.
Brokers letter of Undertaking

The Contractor shall use reasonable endeavours to procure that the
form of Brokers letter of Undertaking set out in Part 4 of Schedule 36
(Required Insurances) shall be supplied to the Authority on renewal of
the Required Insurances.

121. REINSTATEMENT AFTER INSURED EVENT

121.1.

59106961.1\5ZM

All insurance proceeds received under any policy referred to in
Part 1.1 and Part 2.1 of the Schedule 36 (Required Insurances) {the
Physical Damage Policies) shall be applied to repair, reinstate and
replace each part of parts of the Assets in respect of which the
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121.3.
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proceeds were received.

The Contractor shall set up and at all times maintain the Joint
Insurance Account. All insurance proceeds paid under any
Physical Damage Policy in respect of a single event (or a series of
related events) in an amount in excess of £250,000 {Indexed) shall
be paid into the Joint Insurance Account.

Where a claim is made or proceeds of insurance are received or
are receivable under any Physical Damage Policy in respect of a
single event (or a series of related events) (the “Relevant
Incident”) in an amount in excess of £2,500,000 (two and a haif
million} (Indexed}):

121.3.1. the Contractor shall deliver as soon as practicable and
in any event within 28 Days after the making of the
claim a plan prepared by the Contractor for the carrying
out of the works necessary (the “Reinstatement
Works”) to repair, reinstate or replace (the
“Reinstatement Plan”) the Assets which are the subject
of the relevant claim or claims in accordance with
Clause 121.4 below. The Reinstatement Plan shall set
out:

121.3.1.1.  If not the Construction Sub-Contractor,
the identity of the person proposed to
effect the Reinstatement Works, which
shall be subject to the prior written
approval of the Authority; and

121.3.1.2. the proposed terms and timetable
upon which the Reinstatement Works
are to be effected (including the date
that the Project will become fully
operational), the final terms of which
shall be subject to the prior written
approval of the Authority which
approval shall not be unreasonably
delayed.

121.3.2. provided that the Authority is satisfied that the
Reinstatement Plan will enable the Contractor to comply
with Clause 121.3.3 below within a reasonable
timescale:

121.3.21. the Reinstatement Plan will be
adopted;

121.3.2.2. the Contractor shall enter into
contractual arrangements to effect the
Reinstatement Works with the person
identified in the approved
Reinstatement Plan approved by the
Authority;

Page 125



CONTRACT A

59106961.1\5ZM

121.3.2.3.
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121.3.2.5.

121.3.2.6.
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prior to the earlier to occur of the
Termination Date or the Expiry Date,
any amounts standing to the credit of
the Joint Insurance Account (the
“Relevant Proceeds”) (together with
any interest accrued) may be
withdrawn by the Contractor from
Joint Insurance Account as required to
enable it to make payments in
accordance with the terms of the
contractual arrangements referred to
in sub Clause 121.3.2.2 above, and to
meet any other reasonable costs and
expenses of the Contractor for the
sole purposes of funding the
Reinstatement Works and the parties
shall operate the signatory
requirements of the Joint Insurance
Account in order to give effect to such
payments. Following the earlier to
occur of the Termination Date and the
Expiry Date, the Authority may
withdraw amounts standing to the
credit of the Joint Insurance Account
for the purposes of funding any
Reinstatement Works;

the Authority agrees and undertakes
that, subject to compliance by the
Contractor with its obligations under
this Clause 121 and provided that the
Contractor procures that the
Reinstatement Works are carried out
and completed in accordance with the
contractual requirements referred to in
Clause 121.3.2.2 it shall not exercise
any right which it might otherwise
have to terminate this Contract by
virtue of the event which gave rise to
the claim for the Relevant Proceeds;

the Authority undertakes to use
reasonable endeavours to assist the
Contractor in the carrying out of the
Reinstatement Plan;

after the Reinstatement Plan has been
implemented to the reasonable
satisfaction of the Authority and in
accordance with Clause 121.3.3 below
the Authority shall permit withdrawal
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by the Contractor of any Relevant
Proceeds then held in the Joint
Insurance Account that have not heen
paid under Clause 121.3.2.3 above, in
respect of the Relevant Incident,
together with any interest accrued;
and

121.3.2.7. subject to the provisions of Clause 118
(Indemnities) the Contractor shall be
solely responsible for the payment of
any deficiency;

Where insurance proceeds are to be used in
accordance with this Contract to repair, reinstate or
replace any Facility andfor Asset, the Contractor shall
carry out the work in accordance with the Specification,
the Contractor's Proposals and the Basic Design Proposals
for the relevant Facility so that on completion of the work
the provisions of the Contract are complied with.

122. UNINSURABLE RISKS

122.1.

122.2.

59106961.1\5ZM

Nothing in Clause 120 to this Clause 122 shall oblige the
Contractor to take out insurance in respect of a risk which is
Uninsurable save where the predominant cause of the risk being
Uninsurable is any act(s) or omission{s) of the Contractor or a
Contractor Related Party.

If a risk usually covered by contractors’ “all risks” insurance,
property damage insurance, third party liability insurance, delay in
start up and business interruption insurance (but not loss of
profits) or statutory insurances becomes Uninsurable then:

122.2.1.

122.2.2.

the Contractor shall notify the Authority within
5 Business Days of the risk becoming Uninsurable; and

if both parties agree, or it is determined in accordance
with Clause 116 (Dispute Resolution) that the risk is
Uninsurable and that:

122.2.21. the risk being Uninsurable is not
caused by the actions of the
Contractor or any Sub-Contractor of
the Contractor (of any tier); and

122.2,2.2. the Contractor has demonstrated to
the Authority that the Contractor and a
prudent board of directors of a
company operating the same or
substantially similar PFI businesses in
the United Kingdom to that operated
by the Contractor would in similar
circumstances (in the absence of the
type of relief envisaged by this clause)
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be acting reasonably and in the best
interests of the company if they
resolved to cease to operate such
businesses as a result of that risk
becoming Uninsurable, taking into
account inter alia (and without
limitation) the Ilikelihood of the
Uninsurable risk occurring (if it has
not already occurred), the financial
consequences for such company if
such Uninsurable risk did occur (or
has occurred) and other mitigants
against such consequences which
may be available to such company

the parties shall meet to discuss the means by which the risk
should be managed (including considering the issue of self-
insurance by either party).

If the requirements of Clause 122.2 above are satisfied, but the
parties cannot agree as to how to manage the risk, then:

122.3.1. in respect of third party liability insurance only the
Authority shall (at the Authority’s option) either pay to
the Contractor an amount equal to the amount
calculated in accordance with Clause 90 {(Compensation
on Termination for Force Majeure) and the Contract will
terminate, or elect to allow the Contract to continue and
Clause 122.3.2 below shall thereafter apply in respect of
such risk; and

122.3.2. in respect of contractors’ “all risks” insurance, property
damage insurance, third party liability insurance (if the
Authority elects to allow the Contract to continue in
accordance with Clause 122.3.1 above), delay in start up
and business interruption insurance (but not loss of
profits) or statutory insurances the Contract shall
continue and on the occurrence of the risk {but only for
as long as such risk remains Uninsurable} the Authority
shall {at the Authority’s option) either pay to the
Contractor an amount equal to insurance proceeds that
would have been payable had the relevant insurance
continued to be available and the Contract will continue,
or an amount equal to the amount calculated in
accordance with Clause 90 (Compensation on
Termination for Force Majeure) plus (in relation to third
party liability insurance only) the amount of insurance
proceeds that would have been payable whereupon the
Contract will terminate; and

122.3.3. where pursuant to Clauses 122.3.1 and 122.3.2 this
Contract continues then the Unitary Charge shall be
reduced in each year for which the relevant insurance is
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not maintained by an amount equal to the premium paid
by the Contractor in respect of the relevant risk in the
year prior to it becoming Uninsurable (Indexed from the
date that the risk becomes Uninsurable). Where the risk
is Uninsurable for part of a year only the reduction in
the Unitary Charge shall be pro rated to the number of
months for which the risk is Uninsurable; and

122.3.4. where pursuant to Clauses 122.3.1 and 122.3.2 this
Contract continues the Contractor shall approach the
insurance market at least every four months to
establish whether the risk remains Uninsurable. As
soon as the Contractor is aware that the risk is no
longer Uninsurable, the Contractor shall take out and
maintain or procure the taking out and maintenance of
insurance (to be incepted as soon as is reasonably
practicable) for such risk in accordance with this
Contract.

Terms and Conditions that become Unavailable

122 4.

122.5.

122.6.

59106961, 1\SZM

If, upon the renewal of any insurance which the Contractor is
required to maintain or to procure the maintenance of pursuant to
this Contract:

122.4.1. any Insurance Term is not available to the Contractor in
the worldwide insurance market with reputable insurers
of good standing; and/or

122.4.2. the insurance premium payable for insurance
incorporating such Insurance Term is such that the
Insurance Term is not generally being incorporated in
insurance procured in the worldwide insurance market
with reputable insurers of good standing by contractors
in the United Kingdom,

(other than, in each case, by reason of one or more actions of the
Contractor and/or any Sub-Contractor of the Contractor (of any
tier)) then Clause 122.5 below shall apply.

If it is agreed or determined that Clause 122.4 applies then the
Authority shall waive the Contractor’s obligations in Clause 120.1
andfor Schedule 36 (Required Insurance) in respect of that
particular Insurance Term and the Contractor shall not be
considered in breach of its obligations regarding the maintenance
of insurance pursuant to this Contract as a result of the failure to
maintain insurance incorporating such Insurance Term for so long
as the relevant circumstances described in Clause 122.4 above
continue to apply to such Insurance Term.

To the extent that the Parties agree {acting reasonably), or it is
determined pursuant to the Dispute Resolution, that an alternative
or replacement term and/or condition of insurance is available to
the Contractor in the worldwide insurance market which if
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included in the relevant insurance policy would fully or partially
address the Contractor’s inability to maintain or procure the
maintenance of insurance with the relevant insurance Term, at a
cost which contractors in the UK are (at such time) generally
prepared to pay, the Contractor shall maintain or procure the
maintenance of insurance including such alternative or
replacement term and/or condition. Notwithstanding any other
provision of this Contract, the costs of such insurance shall be
subject to the premium costs sharing mechanism set out at
Schedule 37 (Premium Risk Sharing Mechanism).

Where the Authority has exercised the waiver pursuant to Clause
122.5 above, it shall be entitled to deduct from the annual Unitary
Charge the “Adjusted Amount”, such amount being an amount
equal to the amount paid for the particular Insurance Term in the
preceding year (using a reasonable estimate of such amount
where a precise figure is not available) less any annual amount
paid or payable by the Contractor to maintain and/or procure the
maintenance of any (whether full or partial) alternative or
replacement insurance in respect of such Insurance Term
pursuant to Clause 122.6.

While Clause 122.4 applies, the annual Unitary Charge shall be
reduced each Contract Year by the Adjusted Amount, indexed
from the date that the particular Insurance Term is no longer
available,

The Contractor shall notify the Authority as soon as reasonably
practicable and in any event within 5 Days of becoming aware that
Clause 122.4.1 and/or Clause 122.4.2 are likely to apply or (on
expiry of the relevant insurance then in place) do apply in respect
of an Insurance Term (irrespective of the reason for the same).
The Contractor shall provide the Authority with such information
as the Authority reasonably requests regarding the unavailability
of the Insurance Term and the parties shall meet to discuss the
means by which such unavailability should be managed as soon
as is reasonably practicable.

In the event that Clause 122.4.1 and/or Clause 122.4.2 apply in
respect of an Insurance Term, (irrespective of the reasons for the
same) the Contractor shall approach the insurance market at least
every four months to establish whether Clause 122.4.1 and/or
Clause 122.4.2 remain applicable to the Insurance Term. As soon
as the Contractor is aware that Clause 122.4.1 andf/or Clause
122.4.2 has ceased to apply to the Insurance Term, the Contractor
shall take out and maintain or procure the taking out and
maintenance of insurance (to be incepted as soon as is
reasonably practicable) incorporating such Insurance Term in
accordance with this Contract.

Contractor’s option to continue
122.11.1. If pursuant to Clause 122.3.2 the Authority elects to make

Page 130



CONTRACT A

122.11.2.

CONFORMED COPY

payment to the Contractor (such that the Contract will
terminate) (the "Relevant Payment"), the Contractor shall
have the option (exercisable within 20 Business Days of the
date of such election by the Authority) (the "Option Period")
to pay to the Authority on or before the end of the Option
Period an amount equal to the insurance proceeds that
would have been payable had the Insured Risk not become
Uninsurable in which case this Contract will continue (and
the Relevant Payment will not be made by the Authority)
and the Contractor's payment shall be applied for the same
purpose and in the same manner as insurance proceeds
would have been applied had the risk not become
Uninsurable.

The Contractor shall serve written notice on the Authority of
its intention to exercise this option. The provisions of
Clause 122.3 will then apply to any loss subsequent to the
loss in respect of which the Contractor has exercised its
option and the process will recommence.

122.12. Authority Variation

122.13.

59106961 1\5ZM

122.121.

122.12.2.

The Autherity may during the Contract Period determine that
the Required Insurances are no longer sufficient to protect
the Authority’s interest. In these circumstances the
Authority will be entitled to require the Contractor to
purchase additional insurance cover to give the Authority the
protection it has determined is needed. This will be deemed
to be a Authority Notice of Change pursuant to the
provisions of Clause 107 (Authority and Contractor Change).
For the avoidance of doubt, the requirement to increase the
insured amount as detailed in Clause 122.13 (increase in
fnsured Amounts) is not subject to the provisions of this
Clause 122.12 (Authority Variation).

in the event of additional insurance covers being purchased
by the Contractor in accordance with Clause 12212
(Authority Variation), the provisions of Clause 122.2
(Uninsurable Risks) shall apply to such insurances.

Increase in Insured Amounts

The limit of indemnity in respect of the insurance procured pursuant to
paragraph 3.2 of Part 2 of Schedule 36 (Required Insurances) and the
maximum deductibles for each of the Required Insurances shall be
Indexed, provided such limit of indemnity shall only be increased on
each renewal date such that the limit that is Indexed becomes equal to
or exceeds the next whole insurable amount or deductible avaifable in
the insurance market.
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PART TEN - GENERAL
123. FREEDOM OF INFORMATION AND CONFIDENTIALITY

123.1.

123.2.

123.3.

123.4.

59106961.1\SZM

The parties agree that the provisions of this Contract and each
Project Document or Ancillary Document shall, subject to Clause
123.2 below, not be treated as Confidential Information and may
be disclosed without restriction.

Clause 123.1 above shall not apply to provisions of this Contract
or a Project Document or Ancillary Document designated as
Commercially Sensitive Information in Schedule 45 (Commercially
Sensitive Contract Provisions) to this Contract which shall,
subject to Clause 123.4 below, be kept confidential for the periods
specified in that Schedule.

The parties shall keep confidential all Confidential Information
received by one party from the other party and shall use all
reasonable endeavours to prevent their employees and agents
from making any disclosure to any person of any such
Confidential Information.

Clauses 123.2 and 123.3, shall not apply to:

123.4.1. any disclosure of information that is reasonably
required by any person engaged in the performance of
their obligations under the Contract for the performance
of those obligations;

123.4.2. any matter which a party can demonstrate is already or
becomes generally available and in the public domain
otherwise than as a resuit of a breach of this Clause;

123.4.3. any disclosure to enable a determination to be made
under Clause 116 (Dispute Resolution) or in connection
with a dispute between the Contractor and any of its
Sub-Contractors;

123.4.4. any disclosure which is required pursuant to any
statutory, legal (including any order of a court of
competent jurisdiction) or Parliamentary obligation
placed upon the party making the disclosure or the
rules of any stock exchange or Relevant Authority having
the force of law or if not having the force of law,
compliance with which is in accordance with the
general practice of persons subject to the stock
exchange or governmental or regulatory authority
concerned;

123.4.5. any disclosure of information which is already lawfully
in the possession of the receiving party, prior to its
disclosure by the disclosing party;

123.4.6. any provision of information to an Affiliate of the
Contractor providing funding to the Contractor under any
Financing Agreement or such Affiliate’'s professional
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advisers or insurance advisers or, where it is proposed
that a person should or may provide funds (whether
directly or indirectly and whether by loan, equity
participation or otherwise} to the Contractor to enable it
to carry out its obligations under the Contract, or may
wish to acquire shares in the Contractor in accordance
with the provisions of this Contract to that person or
their respective professional advisers but only to the
extent reasonably necessary to enable a decision to be
taken on the proposal;

any disclosure by the Authority of information relating
to the design, construction, operation and maintenance
of the Project and such other information as may be
reasonably required for the purpose of conducting a
due diligence exercise, to:

123.4.7.1. any proposed new contractor, its
advisers and lenders, should the
Authority decide to retender the
Contract; or

123.4.7.2. any person in connection with Clause
79 (Benchmarking and  Market
Testing);

any registration or recording of the Consents and
property registration required;

any disclosure of information by the Authority to any
other department, office or agency of the Government
or their respective advisers or to any person engaged in
providing services to the Authority for any purpose
related to or ancillary to the Contract; or

any disclosure for the purpose of:

123.4.10.1. the examination and certification of
the Authority’s or the Contractor’'s
accounts;

123.4.10.2. any examination pursuant to Section
6(1) of the National Audit Act 1983 of
the economy, efficiency and
effectiveness with which the Authority
has used its resources;

123.4.10.3. complying with a proper request from
either party’s insurance adviser, or
insurer on placing or renewing any
insurance policies; or

123.4.10.4. (without prejudice to the generality of
Clause 123.4.4 above) compliance with
the FOIA and/or the Environmental
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123.10.

123.11.

123.12.
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Information Regulations,

provided that, for the avoidance of doubt, neither
Clause 123.4.10.4 nor Clause 123.4.4 above shall permit
disclosure of Confidential Information otherwise
prohibited by Clause 123.3 above where that
information is exempt from disclosure under section 41
of the FOIA.

Where disclosure is permitted under Clause 123.2 above, other
than Clauses 123.2, 123.2.4, 123.2.5, 123.2.8 and 123.2.10, the
party providing the information shall procure that the recipient of
the information shall be subject to the same obligation of
confidentiality as that contained in this Contract.

For the purposes of the National Audit Act 1983 the Comptroller
and Auditor General may examine such documents as he may
reasonably require which are owned, held or otherwise within the
control of the Contractor and any Sub-Contractor and may require
the Contractor and any Sub-Contractor to produce such oral or
written explanations as he considers necessary. For the
avoidance of doubt it is hereby declared that the carrying out of
an examination under Section 6(3)(d) of the National Audit Act
1983 in relation to the Contractor is not a function exercisable
under this Agreement.

The Contractor shall not make use of the Contract or any
information issued or provided by or on behalf of the Authority in
connection with the Contract otherwise than for the purpose of
the Contract, except with the written consent of the Authority.

Where the Contractor, in carrying out its obligations under the
Contract, is provided with information relating to Service Users,
the Contractor shall not disclose or make use of any such
information otherwise than for the purpose for which it was
provided, unless the Contractor has sought the prior written
consent of that user and has obtained the prior written consent of
the Authority.

On or before the Expiry Date, the Contractor shall ensure that all
documents or computer records in its possession, custody or
control, which contain information relating to Service Users
including any documents in the possession, custody or control of
a Sub—Contractor, are delivered up to the Authority.

The parties acknowledge that the National Audit Office has the
right to publish details of the Contract (including Commercially
Sensitive Information) in its relevant reports to Parliament.

The provisions of this Clause 123 are without prejudice to the
application of the Official Secrets Acts 1911 to 1989.

Freedom of Information
123.12.1. The Contractor acknowledges that the Authority is subject to
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the requirements of the FOIA and the Environmental
Information Regulations and shall facilitate the Authority’s
compliance with its Information disclosure requirements
pursuant to the same in the manner provided for in Clauses
123.12.2 to 123.12.8 (inclusive) below.

Where the Authority receives a Request for Information in
relation to Information that the Contractor is holding on its
behalf and which the Authority does not hold itself the
Authority shall refer to the Contractor such Request for
Information that it receives as soon as practicable and in
any event within five Business Days of receiving a Request
for Information and the Contractor shall:

123.12.2.1. provide the Authority with a copy of all
such Information in the form that the
Authority requires as soon as practicable
and in any event within ten Business
Days (or such other period as the
Authority acting reasonably may specify)
of the Authority’s request; and

123.12.2.2. provide all necessary assistance as
reasonably requested by the Authority in
connection with any such Information, to
enable the Authority to respond fo a
Request for Information within the time for
compliance set out in section 10 of the
FOIA or Regulation &5 of the
Environmental Information Reguiations.

Following notification under Clause 123.12.2, and up until
such time as the Contractor has provided the Authority with
all the Information specified in Clause 123.12.2.1, the
Contractor may make representations to the Authority as to
whether or not or on what basis Information requested
should be disciosed, and whether further information should
reasonably be provided in order to identify and locate the
information requested, provided always that the Authority
shall be responsible for determining at its absolute
discretion:

123.12.3.1. whether Information is exempt from
disclosure under the FOIA and the
Environmentai Information Regulations;

123.12.3.2. whether Information is to be disclosed in
response to a Request for Information,
and

in no event shall the Contractor respond directly to a
Request for Information unless expressly authorised to do
so by the Authority.
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The Contractor acknowledges that (notwithstanding the
provisions of Clause 123 (as to Confidentiality) the Authority
may, acting in accordance with the Department of
Constitutional Affairs’ Code of Practice on the Discharge of
Functions of Public Authorities under Part | of the Freedom
of Information Act 2000 (the “Code”), be obliged under the
FOIA, or the Environmental Information Regulations to
disclose [Information concerning the Confractor or the
Project:

123.124.1. in certain circumstances without
consulfing with the Contractor; or

123.12.4.2. following consultation with the Contractor
and having taken their views into account,

provided always that where 123.12.4.1 above applies the
Authority shall, in accordance with the recommendations of
the Code, draw this to the attention of the Contractor prior to
any disclosure.

The Contractor shall ensure that all Information held on
behalf of the Authority is retained for disclosure for at least
six years (from the date it is acquired} and shall permit the
Authority to inspect such Information as requested from time
to time.

The Contractor shall transfer to the Authority any Request
for Information received by the Contractor as soon as
practicable and in any event within 2 Business Days of
receiving it.

The Contractor acknowledges that any lists provided by him
listing or outlining Confidential information, are of indicative
value only and that the Authority may nevertheless be
obliged to disclose Confidential Information in accordance
with Clause 123.12.4.

In the event of a request from the Authority pursuant to
Clause 123.12.2 above, the Contractor shall as soon as
practicable, and in any event within 5 Business Days of
receipt of such request, inform the Authority of the
Contractor's estimated costs of complying with the request
to the extent these would be recoverable if incurred by the
Authority under Section 12(1)12 of the FOIA and the Fees
Regulations. Where such costs (either on their own or in
conjunction with the Authority’'s own such costs in respect of
such Request for Information) will exceed the appropriate
limit referred to in Section 12(1) of the FOIA and as set out
in the Fees Regulations (the “Appropriate Limit") the
Authority shall inform the Contractor in writing whether or
not it still requires the Contractor to comply with the request
and where it does require the Contractor to comply with the
request the 10 Business Days period for compliance shall
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be extended by such number of additional days for
compliance as the Authority is entitled to under Section 10
of the FOIA. In such case, the Authority shall notify the
Contractor of such additional days as soon as practicable
after becoming aware of them and shall reimburse the
Contractor for such costs as the Contractor incurs in
complying with the request to the extent it is itself entitled
to reimbursement of such costs in accordance with its own
FOIA and Environmental Information Regulations policy
from time to time.

124. CONTRACTOR’S RECORDS

124.1.

124.2.

59106961.1\5ZM

The Contractor shall at all times comply with the requirements of
Schedule 25 (Reporting Requirements) and in particular:

124.1.1. maintain a full record of particulars of the costs of
performing the Services, including those relating to the
design, construction, maintenance, operation and
finance;

124.1.2. when requested by the Authority, provide a summary of
any of the costs referred to in Clause 124.1.1 above,
including details of any funds held by the Contractor
specifically to cover such costs, in such form and detail
as the Authority may reasonably require to enable the
Authority to monitor the performance by the Contractor
of its obligations under this Contract;

124.1.3. provide such facilities as the Authority may reasonably
require for its representatives to visit any place where
the records are held and examine the records
maintained under this Clause 124:

124.1.4. at the request of the Authority:

124.1.41. provide to the Authority copies of its
annual report and accounts within 30
Days of publication.

Compliance with the above shall require the Contractor to keep
{and where appropriate shall procure that the Sub Contractor/s
shall keep) books of account in accordance with best
accountancy practice with respect to the Contract showing in
detail:

124.2.1. administrative overheads;

124.2.2. payments made to Sub Contractors and by Sub
Contractors to the sub contractors;

124.2.3. capital and revenue expenditure;

124.2.4. such other items as the Authority may reasonably
require to conduct cost audits for verification of cost
expenditure or estimated expenditure, for the purpose
of Clauses 36 (Compensation Events), 107 (Authority
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and Contractor Change)}, 105 (Change in Law) and 79
(Benchmarking and Market Testing),

and the Contractor shall have (and procure that the Sub
Contractor/s shall have} the books of account evidencing the
items listed in Clauses 124.2.1 to 124.2.4 available for inspection
by the Authority (and any expert) upon reasonable notice, and
shall present a report of these to the Authority as and when
requested.

The Contractor shall maintain or procure that the following are
maintained:

124.3.1. a full record of all incidents relating to health, safety
and security which occur during the Contract Period;
and

124.3.2. full records of ail maintenance procedures carried out
during the term of the Contract;

and the Contractor shall have the items referred to in Clauses
124.3.1.1 and 124.3.1.2 available for inspection by the Authority
upon reasonable notice, and shall present a report of them to the
Authority as and when requested.

Subject to Clause 123 (Freedom of Information and Confidentiality),
the Contractor shall permit records referred to in this Clause 124
to be examined and copied by the Authority’s Representative and
other representatives of the Authority, and by the Audit
Commission, District Auditor, and their representatives.

The records referred to in this Clause 124 shall be retained for a
period of at least 6 years after the Contractor’s obligations under
the Contract have come to an end.

Upon termination of the Contract, and in the event that the
Authority wishes to enter into another contract for the operation
and management of the Project the Contractor shall (and shall
ensure that the Sub Contractor/s will) comply with all reasonable
requests of the Authority to provide information relating to the
Contractor’s costs of operating and maintaining the Project.

All information referred to in this Clause 124 is subject to the
obligations set out in Clause 123 (Freedom of Information and
Confidentiality).

The Contractor shall make or cause to be made such oral or written
reports on the performance of its obligations under this Contract as the
Authority may from time to time reasonably request which shall include
such reports to the Authority’'s Representative as are identified in
Schedule 25 (Reporting Requirements).

INTELLECTUAL PROPERTY RIGHTS AND IT SYSTEMS LICENCES

Software Licensing

125.1.

59106961.1\SZM

In relation to any computer software that is used in order to deliver the
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Services the Contractor acknowledges that the use of same by the
Authority may be prohibited or restricted (for example by the terms of
the software licence between the Contractor and a third party). In such
circumstances, the Contractor shall use its reasonable endeavours at
its own expense to enable the Authority and any relevant third party
Contractor to use the software for the purposes of providing the
Services including, where permissible, novating, assigning, sub-
licensing or otherwise transferring to the Authority the right to use the
software for the said purpose.

Nothing in this Clause 125:

125.2.1. imposes any obligation on the Authority to do anything
which might prejudice or restrict its right to use the software
in question for any other purpose; nor

125.2.2. constitutes a warranty or representation that the Contractor
has the right to permit the Authority to use the software
and/or the right to novate, assignh or sub-license the right to
use the software to the Authority.

The Contractor undertakes to defend the Authority from and against
any claim or action that the software used in order to deliver the
Services (the “Software”) or its use infringes the Intellectual Property
Rights of a third party (the “IPR Claim®) and shall fully indemnify and
hold harmless the Authority (and any person claiming through it) from
and against any losses, damages, costs (including legal fees) and
expenses incurred by or awarded against the Authority as a resuilt of or
in connection with the IPR Claim.

The Authority agrees that:

125.4.1. the Authority shall as soon as reasonably practicable notify
the Confractor in writing of any IPR Claim of which it has
notice;

125.4.2. the Autherity shall not make any admission as to liability or
agree to any settlement of or compromise any IPR Claim
without the prior written consent of the Contractor which
consent shall not be unreasonably withheld or delayed; and

125.4.3. the Contractor shall, on request and at its own expense, be
entitled to have the conduct of or settle all negotiations and
litigation arising from any IPR Claim and the Authority shall,
at the Contractor’s request and expense, give the Contractor
all reasonable assistance in connection with those
negotiations and litigation.

if any IPR Claim is made, or in the Contractor’'s reasonable opinion is
likely to be made, against the Authority, the Contractor may promptly
and at its own expense either;

125.5.1. procure for the Authority the right to continue using and
possessing the Software; or

125.5.2. without diminishing or curtailing any of the functions or
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facilities or the performance of the Software, modify or
replace the infringing part of the Software so as to avoid the
infringement or alleged infringement.

Design and Other Data

125.6. The Contractor shail make available to the Authority without charge (to
the extent that it is entitled so to do}:

125.6.1. all data, documents, reports, drawings, specifications,
software designs and/or other materials of any nature
(including all Design Data) acquired or brought into
existence and in the possession of the Contractor
specifically for the purposes of the Project and which might
reasonably be required by the Authority for the purposes of
exercising its rights or carrying on its duties under the
Project Documents or Ancillary Documents or carrying out
any statutory duty; and

125.6.2. (to the extent it has power to do so having used all
reasonable efforts) all such data, materials and documents
acquired or brought into existence by third parties
specifically for the purposes of the Project as may
reasonably be required for the purposes referred to in
Clause 125.6.1.

Authority’s Materials

125.7. All Intellectual Property Rights in data, reports, drawings,
specifications, software designs and/or other material produced or
developed by the Authority will vest in and be the property of the
Authority.

Licence
125.8. The Contractor:

125.8.1. hereby grants to the Authority in consideration of the
Authority entering into this Contract and the other Project
Documents or Ancillary Documents and other good and
valuable consideration (receipt of which the Contractor
hereby acknowledges) a  perpetual, transferable,
irrevocable, non-exclusive, royaity-free licence (carrying the
right to grant sub-licences) to use all Intellectual Property
Rights which are or which become vested in the Contractor
for any purpose (whether during or after the Contract
Period) relating to the design, construction, completion,
commissioning or testing of the Works or any Small Works,
the management and provision of the Services or the
conduct of all the Services or the carrying out by the
Authority of any statutory duties in respect of the Facilities;
and

125.8.2. where any Intellectual Property Rights are vested in any
third party, shall use its reasonable endeavours to procure

59108961. \SZM
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the grant of a like licence to the Authority for any purpose
referred to in Clause 125.8.1.

With respect to Intellectual Property Rights arising during the Contract
Period, the licence granted pursuant to Clause 125.9.1 above shall
take effect immediately upon the coming into existence of such
Intellectual Property Rights.

The Authority:

125.10.1. hereby grants to the Contractor in consideration of the
Contractor entering into this Contract and the other Project
Documents or Ancillary Documents a non-exclusive licence
(with the right to grant sub-licences to the extent necessary
to perform the Services) to use any Intellectual Property
Rights or computerised data which is vested in the Authority
and which is being used exclusively in the provision of the
Services; and

125.10.2. where any Intellectual Property Rights or computerised data
is vested in any third party, shall use all reasonable
endeavours to procure the grant of a like licence to the
Contractor, provided that the Contractor shall be liable for
any third party costs arising from such licence.

Indemnity

For the avoidance of doubt the provisions of Clause 118 (Indemnities)
may apply in accordance with its terms to claims made or brought by
any person for or on account of infringement of any Intellectual
Property Rights used in connection with the Works, any Small Works or
other Services

Further Assurances

The Contractor undertakes to execute all documents and do all acts
that may be reasonably necessary to bring into effect or confirm the
terms of any assignment or licence contained or made pursuant to this
Clause 125.

126. DATA PROTECTION

126.1.

126.2.

126.3.

59106961. 1\57M

In relation to all Personal Data, the Contractor shall at all times
comply with the DPA as a data controller if necessary, including
maintaining a valid and up to date registration or notification
under the DPA covering the data processing to be performed in
connection with the Services.

The Contractor and any Sub Contractor shall only undertake
processing of Personal Data reasonably required in connection
with the Services and shall not transfer any Personal Data to any
country or terrifory outside the European Economic Area.

The Contractor shall not disclose Personal Data to any third
parties other than:

126.3.1. to employees and Sub Contractor to whom such
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disclosure is reasonably necessary in order for the
Contractor tfo carry out the Service; or

126.3.2. to the extent required under a court order,

provided that disclosure under Clause 126.3.1 is made subject to
written terms substantially the same as, and no less stringent
than, the terms contained in this Clause 126 and that the
Contractor shall give notice in writing to the Authority of any
disclosure of Personal Data it or a Sub Contractor is required to
make under Clause 126.3.2 immediately, it is aware of such a
requirement.

The Contractor shall bring into effect and maintain aill technical
and organisational measures to prevent unauthorised or unlawful
processing of Personal Data and accidental loss or destruction of,
or damage to, Personal Data including but not limited to taking
reasonable steps to ensure the reliability of staff having access to
the Personal Data.

The Authority may, at reasonable intervals, request a written
description of the technical and organisational methods employed
by the Contractor or the Sub Contractor referred to in Clause
126.4. Within 30 Days of such a request, the Contractor shall
supply written particulars of all such measures detailed to a
reasonable level such that the Authority can determine whether or
not, in connection with the Personal Data, it is compliant with the
DPA.

The Contractor shall indemnify and keep indemnified the
Authority against all losses, claims, damages, liabilities, costs
and expense (Including reasonable legal costs) incurred by it in
respect of any breach of this Clause 126 by the Contractor and/or
any act or omission of any Sub Contractor which causes a breach
of this Clause 126.

PUBLIC RELATIONS AND PUBLICITY

127.1.

59106961. \SZM

The Contractor shall not by itself, its employees or agents and
procure that its Sub Contractors shall not communicate with
representatives of the press, television, radio or other
communications media on any matter concerning this Contract or
the Project without the prior written approval of the Authority.

127.2. No facilities to photograph or film in or upon any Site or Faciiity or
other property used in relation to the Project shall be given or
permitted by the Contractor unless the Authority has given its
prior written approval.

NOTICES

128.1. Any demand, notice or other communication given in connection with

or required by this Contract shall be made in writing (entirely in the
English language) and shall be delivered to, or sent by pre-paid first
class post to, the recipient at its registered office or its address stated
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in this Contract (or such other address as may be notified in writing
from time to time) or sent by facsimile transmission or by email (as
provided below) to the recipient, in the case of:

128.1.1. the Authority, to the Authority's Representative at the latest
notified address with a copy to Nottinghamshire County
Council, Chief Executive, County Hall, West Bridgford,
Nottingham NG2 7QP, copied by email for the attention of
the Chief Executive to chief. executive@nottscc.gov.uk ; and

128.1.2. in the case of the Contractor, to the Contractor's
Representative at the latest notified address with a copy to
Group Legal Director, Veolia House, 154a Pentonville Road,
London N1 9PE, facsimile number 020 7812 5161;

128.1.3. or such other numbers (as may be notified in writing from
time to time) and unless otherwise expressly stated in this
Contract marked for the attention of the Project Director in
the case of the Authority, and the Operations Manager in the
case of the Contractor.

Where any information or documentation is to be provided or submitted
to the Authority’s Representative or the Contractor's Representative it
shall be provided or submitted by sending the same by first class post,
facsimile, email or by hand, leaving the same at:

128.2.1. if to the Contractor's Representative at the latest notified
address; and

128.2.2. if to the Authority’s Representative at the latest notified
address.

Either party to this Contract (and either the Authority Representative or
the Contractor Representative) may change its nominated address,
facsimile number or email address by prior notice to the other party.

Notices given by post shall be effective upon the earlier of (i) actual
receipt, and (ii) five (5) Business Days after mailing.

Notices delivered by hand shall be effective upon delivery.

Notices by facsimile shall be deemed to have been received where
there is confirmation of uninterrupted transmission by a transmission
report and where there has been no telephonic communication by the
recipient to the senders (to be confirmed in writing) that the facsimile
has not been received in legible form:

128.6.1. Within two (2) hours after sending, if sent on a Business Day
between the hours of 9.00 am and 4.00 pm; or

128.6.2. By 11.00 am on the next following Business Day, if sent
after 4.00 pm, on a Business Day but before 9.00 am on that
next following Business Day.

Notices sent by email shall be deemed to have been received, at noon
on the Business Day after such communication was sent and, in
proving service, it shall be sufficient to produce a computer print out
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indicating that the message was sent to the recipient’s electronic mail

address.

In the case of notices served pursuant to Clause 36.3.1 (Compensation
Event), Clause 105.1 (Change in Law) or Schedule 16 (Review
Procedure) (to the extent set out in those provisions) the Contractor’s
notice must be in writing in the agreed form as set out in Schedule 48
(Pro Forma Notice to the Authority) failing which the Authority's
consent, approval or response shall not be deemed given.

129. REPRESENTATIVES
129.1. Authority Representative

129.1.1.

129.1.2.

129.1.3.

129.1.4.

The Authority’s Representative shall be [the Authority’s
Director of Environment (at Financial Close, Peter Webster)
or such other officer appointed to that post from time to time]
or such other person appointed pursuant to this Clause 129.
The Authority’s Representative shall exercise the functions
and powers of the Authority in relation to the project
operations which are identified in this Contract as functions
or powers to be carried out by the Authority’s
Representative. The Authority’'s Representative shall also
exercise such other functions and powers of the Authority
under this Contract as the Authority may notify to the
Contractor from time to time.

The Authority’s Representative shall be entitled at any time,
by notice to the Contractor, to authorise any other person to
exercise the functions and powers of the Authority delegated
to him pursuant to this Clause 129, either generally or
specifically. Any act of any such person shall, for the
purposes of this Contract, constitute an act of the Authority’s
Representative and all references to the “Authority’s
Representative” in this Contract (apart from this Clause 129)
shall be taken as references to such person so far as they
concern matters within the scope of such person’s authority.

The Authority may by notice to the Contractor change the
Authority’s Representative. The Authority shall (as far as
practicable) consult with the Contractor prior to the
appointment of any replacement for the Authority’s
Representative, taking account of the need for liaison and
continuity in respect of the Project. Such change shall have
effect on the date specified in the written notice (which date
shall, other than in the case of emergency, be such date as
will not cause material inconvenience to the Contractor in
the execution of its obligations under this Contract).

During any period when no Authority’'s Representative has
been appointed (or when the Authority’s Representative is
unable to exercise his functions under this Contract) the
Authority shall carry out the functions which would otherwise
be performed by the Authority's Representative.
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No act or omission of the Authority, the Authority's
Representative (or any of its delegates) or any officer,
employee or other person engaged by the Authority shali,
except as otherwise expressly provided in this Contract:

129.1.5.1. in any way relieve or absolve the
Contractor from, modify, or act as a
waiver or estoppel of, any lability,
responsibility, obligation or duty under
this Contract; or

129.1.5.2. in the absence of an express order or
authorisation, constitute or authorise a
Change.

Except as previously notified in writing before such act by
the Authority to the Contractor, the Contractor and
Contractor's Representative shall be entitled to treat any act
of the Authority’s Representative which is authorised by this
Contract as being expressly authorised by the Authority and
the Contractor and the Contractor's Representative shall not
be required to determine whether an express Authority
consent has in fact been given.

129.2. Representative of the Contractor

129.2.1.

129.2.2.

129.2.3.

59106961, NSZM

The Contractor's Representative shall be Simon Bussell or
such other person appointed pursuant to this Clause 129.
The Contractor’s Representative shall have full authority to
act on behalf of the Contractor for all purposes of this
Contract. Except as previously notified in writing before such
act by the Contractor to the Authority, the Authority and the
Authority’s Representative shall be entitled to treat any act
of the Confractor's Representative in connection with this
Contract as being expressly authorised by the Coniractor
and the Authority and the Authority’s Representative shall
not be required to determine whether any express
authorisation has in fact been given.

Immediately upon the Contractor's Representative ceasing
to act in the case of death, serious illness or gross
misconduct, and not less than ten (10) Business Days prior
to termination of the appointment in all other cases, the
Contractor shall by written notice to the Authority appoint a
substitute, taking account of the need for liaison and
continuity in respect of the Project. Such appointment shall
be subject to the approval of the Authority (not to be
unreasonably withheld or delayed).

A competent representative of the Contractor (being either
the Contractor's Representative or some other person duly
appointed by him) shall be contactable by telephone
between the hours of 7.30 am and 6.00 pm Monday to
Friday inclusive and shall supervise the provision of the
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Services under this Contract with the Authority. Oufside
these hours such agent or representative shall be
contactable by telephone.

129.2.4. The Contractor shall give or provide all necessary
management and superintendence during the performance
of the Services. Such management and superintendence
shall be given by sufficient persons having proper and
adequate knowledge, skill, training and standing as may be
requisite for the satisfactory supervision, management and
performance of the Services.

130. EURO CONTINUITY OF CONTRACT

130.1.

130.2.

130.3.

For the avoidance of doubt all amounts referred to in this Contract are
expressed in Sterling and shall be payable in Sterling in accordance
with the provisions of Clause 69 (Invoicing and Payment).

In the event that at any time during the Contract Period the United
Kingdom adopts the Euro (or any other currency) as its lawful currency
in substitution for Sterling ("Euro Effective Date”) such adoption will not
have the effect of altering any term of, or discharging or excusing
performance under this Contract or any transaction, or give a party the
right unilaterally to alter or terminate this Contract or any transaction.

From the Euro Effective Date:

130.3.1. to the extent relevant all amounts in this Contract calculated
in Sterling shall be converted from Sterling to Euros (or any
other currency} in accordance with the fixed conversion rate
provided for by law; and

130.3.2. no payments falling due shall be made in Sterling or national
currency units.

131. PRIVITY

No term of this Contract is enforceable under the Contracts (Rights of
Third Parties) Act 1999 by a person who is not a party to this Contract.

132. NO AGENCY

132.1.

132.2.

132.3.

59106961, 1\8ZM

Neither the Contractor nor its employees agents or Sub-Contractors
shall in any circumstances hold itself or themselves out as being the
servant or agent of the Authority, otherwise than in circumstances
expressly permitted by this Contract.

Neither the Contractor not its employees agents or Sub-Contractors
shall in any circumstances hold itself or themselves out as being
authorised to enter into any contract on behalf of the Authority or in any
other way to bind the Authority to the performance, variation, release or
discharge of any obligation.

Neither the Contractor nor its employees agents or Sub-Contractors
shall in any circumstances hold itself or themselves out as having the
power to make, vary, discharge or waive any bye-law or any regulation
of any kind.
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Nothing in this Contract shall be construed as creating a legal
partnership or as a Contract of Employment between the Authority and
the Contractor.

133. ASSIGNMENT AND SUB-CONTRACTING

133.1.

133.2.

133.3.

59106961, 1\SZM

The rights and obligations of the Authority under this Contract
shall not be assigned, novated or otherwise transferred (whether
by virtue of any Legislation or any scheme pursuant to any
Legislation or otherwise) to any person other than to any public
body {being a single entity) acquiring the whole of the Contract
and having the legal capacity, power and authority to become a
party to and to perform the obligations of the Authority under this
Contract being:

133.1.1. a Minister of the Crown pursuant to an Order under the
Ministers of the Crown Act 1975;

133.1.2. any local authority which has sufficient financial
standing or financial resources to perform the
obligations of the Authority under this Contract; or

133.1.3. any other public body whose obligations under this
Contract are unconditionally and irrevocably
guaranteed (in a form reasonably acceptable to the
Contractor) by the Authority or a Minister of the Crown
having the legal capacity, power and authority to
perform the obligations under the guarantee and the
obligations of the Authority under this Contract.

The Contractor shall not give, bargain, sell, assign, underlet, charge, or
otherwise deal in any way with the benefit of this Contract in whole or
in part except with the prior written consent of the Authority (which the
Authority may in its absolute discretion refuse).

Nothing in this Contract shall prohibit the Contractor from providing or
procuring the provision of the Works of the Services from a Sub-
Contractor of sound financial standing, technical ability and good
repute and whose identity has been notified to the Authority by the
Contractor and approved by the Authority in writing prior to the
appointment of such Sub-Contractor {such approval not to be
unreasonably withheld or delayed) and (in the case of a new MRF
Construction Sub-Contractor) or Sheffield Coniractor provided that a
Collateral Warranty substantially in the form set out in Schedule 18
(Construction Sub-Contractor Collateral Warranty) is duly executed by
such new Sub-Contractor and delivered fo the Authority prior fo the
appointment of such Sub-Contractor provided also that the Contractor
shall remain primarily liable for the Contractor’s obligations under this
Contract. The Authority shall have the right to require the Contractor to
submit such information as the Authority shall reasonably require
regarding the financial standing, technical ability and good repute of the
relevant Sub-Contractor. The Authority hereby approves the
appointment of Norwest Holst Limited as Construction Contractor, of
Clugston Construction Limited as a Construction Contractor in respect
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of the New WTS Works and the Sheffield Contractor in respect of the
Sheffield Contract.

The Contractor shall perform its obligations under and observe all the
terms of any Sub-Confract to which it is a party and procure the
performance of any obligations under the terms of any Sub-contract to
which it is not a party.

Nothing in this Contract shall prohibit or prevent any sub-contractor
employed by the Authority at any establishments of the Authority.

The Contractor shall not be relieved or excused of responsibility or
liability under this Contract nor shall performance of its obligations be
affected by the appointment of any Sub-Contractor or any other
delegation of its duties under this Contract.

134. OFF-TAKE CONTRACTS

134.1.

134.2.

59106961, 1\SZM

At any time after the date of this Contract, if and whenever the
Contractor shall enter into any Off-Take Contract the Contractor shall
ensure or procure as the case may be that any such contract is in
writing and:

134.1.1. is on reasonable arms’ length terms;

134.1.2. does not include any terms or conditions which are unusual
having regard to standard market practice;

134.1.3. (where (the Contractor having used reasonable endeavours)
agreed by the counter party) includes a right of the part of
the Contractor to assign or novate (without any charge by
any person for agreeing to such assignment or novation) the
benefit and burden of such contract to the Authority or at the
Authority’s direction to any new contractor (subject to such
contractor providing such reasonable security and/or
guarantor as may be reasonably required by the relevant
landfill operator as a condition of such assignment) upon
expiry or termination of the Contract Period and without
triggering any material adverse change in the terms of such
contract upon assignment; and

134.1.4. does not include any term or condition which renders it
personal to the Contractor or Sub-Contractor or otherwise
means that any permitted assignee thereof could not take
full benefit of the remaining balance of the contract period of
such assigned contract.

Due diligence over Off-Take Contracts

134.2.1. To the extent reasonably practicable (having regard inter
alia to the Contractor’'s reasonable requirements to accept
the terms offered in the time available to conclude the Off-
Take Contract in question), the Contractor shait:

134.2.1.1. afford the Authority a reasonable
opportunity to conduct due diligence over
any Off-Take Contract before the
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Contractor enters into the same to enable
the Authority to assess its terms for
compliance with the provisions of Clause
1341 above and to raise comments
thereon; and

134.2.1.2. take into account any reasonable
comments made by the Authority and
shall use its reasonable endeavours to
amend the Off-Take Contract accordingly
before such Off-Take Contract is
concluded.

134.2.2. The Contractor shall on request and free of charge provide
copies of any Off-Take Contracts to the Authority’s
Representative.

135. CHANGE OF OWNERSHIP OF CONTRACTOR

135.1.

135.2.

135.3.
135.4.

135.5.

135.6.

135.7.

53106961.1\5ZM

The Contractor represents and warrants to the Authority that at
the date of this Contract the legal and beneficial ownership of the
Contractor is as set out in Schedule 4 (Legal and Beneficial
Ownership of the Contractor) and that no arrangements are in
place that have or may have or result in any sale, transfer or
disposal of any legal, beneficial, equitable or other interest in any
or all of the shares in the Contractor.

Subject to Clause 135.3, the Contractor shall inform the Authority
as soon as reasonably practicable and, in any event, within 30
Days of any proposed Change of Ownership occurring.

Not Used.

The Contractor shall obtain the Authority’s prior written consent
(which may be given subject to conditions) to any transfer of
shares in the Contractor to any person engaged, or with substantial
interests in, gambling, gaming, pornography, the production or sale of
alcoholic drinks, the production or sale of products containing or
derived from tobacco, or the manufacture or sale of arms and
weapons.

For the purposes of Clauses 135.1 to 135.4 above:-

135.5.1. any change in beneficial or legal ownership of any
shares that are listed on a stock exchange shall be
disregarded;

135.5.2. any transfer of shares or of any interest in shares by a
person to its Affiliate shall be disregarded.

The Authority may, not more than twice in any Contract Year, or at
any time when a Contractor Default is outstanding, request that
the Contactor inform it as soon as reasonably practicable and in
any event within 30 Days or receipt of the Authority’s request for
details of any Change of Ownership.

The Contractor’s obligations under Clause 135.1 and 135.5 above
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136.

137.

138.

139.

shall, except where a legal transfer of shares has occurred, be
limited to the extent of the Contractor’s awareness having made
all reasonable enquiry.

CONTINUING OBLIGATIONS

Save as otherwise expressly provided in this Contract termination of the
Contract shall not affect the continuing rights of the Authority and the
Contractor under Clauses 1 (Definitions and Suspensory Provisions), 2
(Interpretation), 4 (Precedence of Documentation), 7 (Authority Vires: Local
Government (Contracts} Act 1997), 11 (Commencement and Duration), 12
(General Representations, Warranties and Undertakings), 64 (TUPE and
Pensions), 655 and 656 (Employees), 66.4 (Planned Maintenance), 69
(Invoicing and Payment), 72 (Utilities), 73 ( NNDR), 74 (Value Added Tax), 75
(Landfill Tax), 76 (Third Party Income), 77 (Fees, Costs and Expenses), 81
(Compensation on Termination for Contractor Default), 83 (Compensation on
Termination for Voluntary Termination), 85 (Compensation on Termination for
Authority Default), 90 (Compensation on Termination for Force Majeure), 92
(Compensation on Termination for Corrupt Gifts and Fraud), 93 (Transfer of
Assets on Termination), 94 (Gross Up of Termination Payments), 97 {Set Off
on Termination), 98 (Method of Payment), 99.2.10 (Surveys on Expiry and
Termination), 101(Exit Provisions on Expiry or Termination), 108 (Payment of
Irrevocable VAT), 114 (Audit Access and Ombudsman Co-operation), 116
(Dispute Resolution), 117 (Mitigation), 118 (Indemnities), 119 (Exclusive
Remedies and Accrued Rights), 120 (Insurance), 121 (Reinstatement after
Insured Event), 122 (Uninsurable Risks), 123 (Freedom of Information and
Confidentiality), 124 (Contractor's Records), 125 (Intellectual Property Rights
and IT Systems Licences), 126 (Data Protection), 128 (Notices), 130 (Euro
Continuity of Contract), 131 (Privity), 133 (Assignment and Sub-Contracting),
139 (Waiver), 143 (Law of the Contract and Jurisdiction), Schedule 1
(Definitions), Schedule 9 (Warranted Data), Schedule 10 (TUPE and
Pensions), Schedule 43 (Relevant Discharge Terms), Schedule 44
(Compensation on Termination), Schedule 45 (Commercially Sensitive
Contractual Provisions), Schedule 46 (Commercially Sensitive Material) or
under any other provision of this Contract which is expressed to survive
termination or which is required to give effect to such termination or the
consequences of such termination.

DISCRIMINATION

The Contractor shall at all times comply with the requirements of the Race
Relations Act 1976 and the Race Relations (Amendment) Act 2000 and the
requirements of the Authority’s Equal Opportunities Policy as amended from
time to time and shall take all reasonabie steps to ensure compliance by the
Contractor's employees, agents and Sub Contractors.

AMENDMENTS

This Contract may not be varied except by an agreement in writing signed by
the duly authorised Representatives of the parties.

WAIVER
139.1. Any relaxation, forbearance, indulgence or delay (together an
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140.

141.

142.

143.

“indulgence”) of any party in exercising any right shall not be construed
as a waiver of the right and shall not affect the ability of that party
subsequently to exercise that right or to pursue any remedy, nor shait
any indulgence constitute a waiver of any other right (whether or not
against that party or any other person).

139.2. No term or provision of this Contract shall be considered as
waived by any party to this Contract unless a waiver is given in
writing by that party.

139.3. No waiver under Clause 139.2 shall be a waiver of a post or future
default or breach, nor shall it amend, delete or add to the terms,
conditions or provisions of this Contract unless (and then only to
the extent) expressly stated in that waiver.

ENTIRE AGREEMENT

140.1. Except where expressly provided in this Contract, this Contract
constitutes the entire agreement between the parties in connection with
its subject matter and supersedes all prior representations,
communications, negotiations and understandings concerning the
subject matter of this Contract.

140.2. Each of the parties acknowledges that:

140.2.1. it does not enter into this Contract on the basis of and does
not rely, and has never relied, upon any statement or
representation (whether negligent or innocent) or warranty
or other provision (in any case whether oral, written, express
or implied) made and agreed to by any person (whether a
party to this Contract or not) except those expressly
repeated or referred to in this Contract and the only remedy
or remedies available in respect of any misrepresentation or
untrue statement made to it shall be any remedy available
under this Contract; and

140.2.2. this Clause 140 shall not apply to any statement,
representation or warranty made fraudulently, or to any
provision of this Contract which was induced by fraud, for
which the remedies available shall be all those availabie
under the law governing this Contract.

SEVERABILITY

If any term, condition or provision contained in this Contract shall be held
to be invalid, unlawful or unenforceable to any extent, such term,
condition or provision shall not affect the validity, legality or
enforceability of the remaining parts of this Contract.

COUNTERPARTS

This Contract may be executed in any number of counterparts, all of
which when taken together shall constitute one and the same instrument.

LAW OF THE CONTRACT AND JURISDICTION
The Contract shall be governed by the laws of England and Wales and
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subject to Clause 116 (Dispute Resolution) the parties submit to the
exclusive jurisdiction of the courts of England and Wales.

IN WITNESS whereof the Confractor and the Authority have signed this Contract as
a deed the day and year first above written

SIGNED as a deed by

VEOLIA ES NOTTINGHAMSHIRE
LIMITED

by two directors or a director

and the company secretary

Tt et Mt

John Kuther.......oooei e
Director

Robert.Hunt.......ocovee e,
Director/Company Secretary

THE COMMON SEAL of )
NOTTINGHAMSHIRE COUNTY )
COUNCIL was hereunto affixed by order)

David Spicer

Authorised Signatory
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