
SCHEDULE 9 

Title Warranties 

The Authority warrants to the Contractor that (save as previously disclosed to the Contractor or as 
may have been apparent from an inspection):- 

1. BOUNDARIES

1.1 The Boundary Features belong to the Authority and have been maintained by the Authority.

2. PARTY WALLS

In respect of any party structures which form part of the Existing Sites and also in respect of
any works of the kind which require notice to be served under the Party Wall etc. Act 1996
the Authority have not been notified of nor is otherwise aware there have been any
breaches of that Act, nor of any of the terms of any party wall notices, counternotices,
awards or agreements.

3. RIGHTS

3.1 There are no:

3.1.1 covenants, agreements, rights or informal arrangements of any kind which benefit 
the Existing Sites;  

3.1.2 covenants, restrictions, agreements, rights or informal arrangements of any kind to 
which the Existing Sites are subject; and 

3.1.3 overriding interests, public footpaths, bridleways or other public rights of way 
across any of the Existing Sites. 

3.2 No owner or occupier of any neighbouring premises or any third party uses the Existing 
Sites with or without the permission of the Authority. 

4. TITLE POLICIES

There are no title policies in respect of any defect in title to the Existing Sites, including any
restrictive covenant or any lost title deed.

5. ACCESS TO NEIGHBOURING LAND

No owner or occupier of any neighbouring premises have requested or been allowed or
been refused access to any of the Existing Sites to carry out repairs, alterations or other
works to any neighbouring premises or the conduits serving them.

6. ACCESS TO AND FROM THE PROPERTY

6.1 Where access to and from the Existing Sites is over land neither within the Authority's legal
and beneficial title nor adopted by the local authority:-

6.1.1 The Authority have a free and unrestricted right of way (for all uses whether 
vehicular, pedestrian or otherwise) over the access way in question and have the 
right to grant the Contractor the same free and unrestricted right of way. 

6.1.2 The access way in question immediately adjoins the boundary to the Existing Site 
and a highway maintainable at public expense. 
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6.2 The Authority has the benefit of an obligation from a third party to have the access kept in a 
good state of repair and properly maintained which the Authority agrees to enforce as 
necessary. 

7. FIRE REGULATIONS

The Authority has not been notified of nor is the Authority otherwise aware of any breach of
the current fire regulations in relation to the Existing Sites.

8. PLANNING AND BUILDING REGULATIONS

8.1 The Authority has not been notified of nor is the Authority otherwise aware of any breach of
the conditions and limitations in any planning permissions, approval of reserved matters,
building regulations approval and building regulations completion certificates in relation to
the Existing Sites.

9. STATUTORY AGREEMENTS AND INFRASTRUCTURE

9.1 No agreements have been entered into with any planning, highway or other public authority
or utilities provider in relation to the Existing Sites.

9.2 There is nothing affecting the Existing Sites which is capable of being registered on the local
land charges register but that is not registered.

9.3 The Existing Sites are not subject to any charge or notice remaining to be complied with.

9.4 No grant has been made or claimed in respect of any of the Existing Sites.

10. STATUTORY AND OTHER REQUIREMENTS

The Authority is not aware of any breach, alleged breach of or any claim under any statutory
requirements or byelaws affecting the Existing Sites, its current use, the storage of any
substance in it or the use of any fixtures, machinery or chattels in it.

11. ENVIRONMENTAL

11.1 The Authority is not aware of any hazardous substances or contaminative or potentially
contaminative material in, on or under the Existing Sites.

11.2 The Authority has not received any notices and there have been no legal proceedings,
disputes or complaints under environmental law or otherwise relating to real or perceived
environmental problems at the Existing Sites.

12. NOTICES

No notices have been given or received by the Authority that affect the Existing Sites.

13. DISPUTES

No disputes, claims, actions, demands or complaints are currently outstanding, likely or
have arisen in the past that relate to any of the Existing Sites or to any rights enjoyed with
any of the Existing Sites or to which any of the Existing Sites is subject.

14. UTILITIES

The Authority enjoys full and unrestricted rights to use such pipes, wires and cables and
other apparatus as serve the Existing Sites.
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and for the purposes of this warranty a matter will be taken as previously disclosed to the Contractor if 
it is was included in the data room made available to the Contractor at the Council's Offices at 
Centenary House, 1 Wilford Lane, West Bridgford, Nottingham, NG2 7QZ on 10th January 2006 or 
was otherwise disclosed in writing by the Authority's solicitors to the Contractor's solicitors (either by 
way of a hard copy or electronically).   
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	01A VES v1 27 May 08 Schedule 1 (Definitions).pdf
	Compensation Event
	means the contingency arrangements to be agreed between the Parties within 30 Business Days of the date of this Contract to be incorporated in Schedule 28 (Delivery Points and Contingency Delivery Points);
	means the Contingency Delivery Points as set out in Schedule 28 (Delivery Points and Contingency Delivery Points);
	DPA
	Direct Losses
	Direction
	ERF Service Commencement Date 
	ERF Services
	means as defined in Clause 48 (Capacity);
	means as defined in Clause 48.2 (Capacity);
	means such part of Recyclable Waste and/or Compostable Waste having been processed by the Contractor which are not in the reasonable opinion of the Contractor having regard to Good Industry Practice capable of being Recycled and/or Composted;
	Insurance Term

	means those respective dates described as such as set out in Schedule 8 (Sites and Property Agreements);
	means a leasehold interest in any Site;



	Legislation
	Maximum Unitary Charge
	means the counter party to the MRF Construction Contract;
	means the Facility Input Specification in respect of MRF set out in Schedule 30;
	means as defined in Clause 47.3 (New Recyclable Waste);
	Notice Date
	Prohibited Act


	means a deduction in payments made to the Contractor resulting from a Reporting Failure calculated in accordance with Schedule 6b (Performance Mechanism)



	Service Period
	means the provisions set out in Schedule 39 (Suspensory Provisions) which shall apply as set out in Clause 1.1 (Definitions and Suspensory Provisions)
	means the set of performance indicators comprising KPI 9 as defined in Schedule 7 (Key Performance Indicators);
	Termination Sum


	Uninsurable


	02A Schedule 2 (Specifications).cc.pdf
	SCHEDULE 2
	SPECIFICATION – CONTRACT A

	03A Schedule 3 (Local Government Vires Certificate).cc.pdf
	04A Schedule 4 (Legal and Beneficial Ownership of the Contractor.pdf
	05A Schedule 5 (Parent Company).cc.pdf
	06AA VES v1 27 May 08 Schedule 6a (Payment Mechanism).pdf
	1.  INTRODUCTION, INTERPRETATION AND EXCUSING CAUSE
	2.  SCHEDULE 6A - PAYMENT
	2.1   Principal Formula
	2.2    Part A –Composting Services
	 2.3 Part B – Residual Waste Management and Disposal Services
	 2.4 Part C – Household Waste Recycling Centre (HWRC) Services
	 2.5 Part D1 – Recyclable Waste and Street Cleansing Waste
	 2.6 Ad Hoc Waste Requiring Additional Payment
	 2.7 Tipping Away Payment
	 2.8  Landfill Tax
	 2.9 NNDR & MRF rent pass through

	3.  INDEXATION
	3.1   Retail Prices Indexation – Cumulative
	3.2   Labour (Civil Engineering) Indexation – Cumulative
	3.3   Cumulative Indexation Factor
	3.4  Retail Prices Index

	4.  PERFORMANCE
	4.1   Calculation of Total Deduction


	06AB VES v1 27 May 08 Schedule 6b (Perofrmance Mechanisms).pdf
	1.  INTRODUCTION
	1.1 This Performance Mechanism relates to the monitoring of Availability and performance compared with KPIs defined in Schedule 7 and comprises:
	1.2 Save as expressly provided otherwise the Performance Mechanism shall apply in full throughout the Contract Period.
	1.3 The Contractor shall: 
	1.3.1 in accordance with the performance monitoring programme (included as part 10 of Schedule 23 (Service Delivery Plan) ("Performance Monitoring Programme") monitor the Contractor’s compliance with the KPIs; 
	1.3.2 in accordance with the procedure and formulae set out in Schedule 6a (Payment Mechanism) calculate the Performance Deductions and/or Availability Payments; and 
	1.3.3 each Payment Period produce a Performance Monitoring Report in accordance with Schedule 25 (Reporting).


	2. PERFORMANCE MONITORING PROGRAMME
	2.1 The Contractor shall at all times be responsible for the accurate monitoring, recording and reporting of its performance of the Services and of compliance with, or default under, the Performance Mechanism.
	2.2 The Contractor shall implement the Performance Monitoring Programme included in the  Service Delivery Plan. 
	2.3 The Performance Monitoring Programme shall be updated by the Contractor on an annual basis as part of its update of the Service Delivery Plan.

	3. PERFORMANCE MONITORING REPORTS
	3.1 As part of the Monthly and Annual Reports, the Contractor shall submit to the Authority in accordance with this Performance Mechanism, Schedule 25 (Reporting) and Schedule 23 (Service Delivery Plan) a Performance Monitoring Report.

	4. REPORTING FAILURE 
	4.1 In the event that a Reporting Failure has occurred, or has been notified to the Contractor by the Authority, in respect of a KPI which it is the Contractor’s responsibility to monitor or inspect of the Availability of the MRF or a Delivery Point, then a Reporting Failure Deduction shall be made. The Contractor shall include all calculations for any Reporting Failure Deduction in the Performance Monitoring Report for the following Payment Period.
	4.2 The Reporting Failure Deduction in respect of each event related to a Reporting Failure in respect of any KPI or Availability of the MRF or a Delivery Point shall be as set out in Table 4.1: 
	Table 4.1: Reporting Failure Deductions
	4.3 Where there is more than one instance of a Reporting Failure within, any Redacted period, the Repeated Failure Multiplier will be applied to the last Reporting Failure Deduction levied as a result of such event, as set out in Table 4.2.

	5. MAINTENANCE OF PERFORMANCE MONITORING RECORDS
	5.1 The Contractor shall keep up to date performance monitoring records for each Facility and relevant parts of the Service, in an accessible and readable format and shall permit access to them free of charge to the Authority on reasonable notice.
	5.2 Pursuant to Clauses 78, 110, 114, 123 and 124, the Authority shall have the right to observe, inspect and satisfy itself as to the adequacy and accuracy of the performance monitoring procedures carried out by the Contractor including without limitation:
	5.3 Where the Authority reasonably believes that the Contractor has not complied with the Performance Monitoring Programme or any other provision of the Contract, the Authority can direct the Contractor to improve the manner in which it conducts its inspections or monitors its performance, and the Contractor shall comply with such direction. 

	6. PERFORMANCE DEFAULT NOTICE AND TERMINATION NOTICE TRIGGERS
	6.1 If a non-compliance with any KPI defined in Schedule 7, or the total of non-compliances for Monthly and/or Annual KPIs equates to any Performance Default Notice Trigger set out in Table 6.1 below, the Authority may by way of warning only issue a Performance Default Notice.
	6.2 Following the issuing of a Performance Default Notice, if a Repeated Performance Failure against the same KPI or the total non-compliances for Monthly and/or Annual KPIs (all such failures or non-compliances (or the constituent parts thereof) arising after the date of service of the Performance Default Notice) leads to a Performance Default Notice trigger again being reached within the Repeated Performance Failure Period set out in Table 6.1 below, this shall trigger the issuing of a Final Performance Default Notice.
	Table 6.1 – Performance Default Notice Triggers and Repeated Failure Periods
	6.3 In addition to annual reporting, the Contractor will be obliged to report performance to date against the Annual KPIs set out in Table 6.1 for each Payment Period.  If this report leads the Authority, acting reasonably, to believe that KPI6 (Performance Standard for BMW Landfill Diversion) may be missed at the end of the Contract Year, the Authority may serve a Performance Default Notice on the Contractor.  The Repeated Failure Period which would trigger the issuing of a Final Performance Default Notice for such a Performance Default Notice shall be Redacted.  For the avoidance of doubt a Final Performance Default Notice shall not be issued in respect of any Contract Year in respect of which a Performance Default Notice has already been issued.
	6.4 If the value of Performance Deductions in any Contract Year exceeds any Performance Deduction Cap, the Authority may serve a Performance Default Notice on the Contractor.  The Repeated Failure Period which would trigger the issuing of a Final Performance Default Notice for such a Performance Default Notice shall be Redacted.
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