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GUIDELINES FOR DEALING WITH HARASSMENT OF EMPLOYEES BY SERVICE USERS
Discriminatory harassment or hate incident in this context includes any abusive or illegal action or comment related to an employee’s race, religion, belief, sexual orientation, gender, disability, age, trade union membership status, or any other unacceptable behaviour

Definition of Harassment taken from section E6 1.1, 1.2, 4.1 and 4.2 of the Personnel Handbook

Nottinghamshire County Council believes in equality and social justice, and wishes to make it clear that it will not tolerate any harassment, intimidation, discrimination or victimisation by and against employees within its workforce. Harassment on the grounds of race, disability, gender, religion or belief, sexual orientation, age or trade union membership status is unacceptable to the County Council. 

Harassment in certain circumstances is a criminal offence and sexual, racial harassment and harassment on the grounds of disability, are prohibited by law . [Age, sexual orientation and religion and belief are also included following the Equality Act 2006]. The County Council has resolved to eliminate all forms of unacceptable behaviour in order to enable all employees to work in any part of the Council. 

There is no simple definition of harassment. It takes many forms, occurs on a variety of grounds and may be directed at an individual or groups of individuals. As an employer, Nottinghamshire County Council defines harassment as a form of employee misconduct which constitutes all unwanted actions or conduct which affect the dignity of women and men at work. This can include unwelcome physical, verbal or non-verbal conduct and action contrary to equal treatment for all staff as regards access to work and employment, vocational training, promotion and working conditions.

The unwanted nature of harassment distinguishes it from acceptable behaviour.


Introduction
The policy outlines what action to take following a discriminatory incident perpetrated by a service user towards an employee. It also explains how NCC will link more effectively into the Nottinghamshire Hate Incident Partnership (NHIP) which covers discriminatory incidents between members of the public, discriminatory incidents between employees, discriminatory incidents by employees to service users and discriminatory harassment of employees by service users – the focus of these guidelines.
1.
Where an employee is subject to harassment by a service user (in any setting, ie County Council, front line service point, service user’s own home etc) the Council undertakes to respond to the situation as seriously as it would to any other assault or threat against an employee in the course of his/her duties. ie those that involve the police or follow legal proceedings.
2.
Despite the difficulties of investigating and adopting a suitable approach in these complex situations, the guiding principle is that staff will not be subjected to discriminatory harassment in the course of their work and/or as a result of their work.

3.
All employees have a responsibility to report incidents of discriminatory harassment. The way in which this is done may need a great deal of sensitivity if the victim doesn’t want this incident reporting. These may be incidents which employees have witnessed in relation to colleagues or they may themselves have been on the receiving end of discriminatory harassment. Additionally, though employees who are victims should always be encouraged to report an incident themselves; in line with the existing hate incident policy, any victim can request that witnesses report an incident anonymously. 
Staff require support in these situations and should not be left with the burden of coping with the abuse themselves or suffering in silence. 

4.
It is not acceptable that a service user should refuse services from an employee because of their race, religion, sexual orientation, disability, age, gender or any other equality consideration. For example – a service user in a care home who makes racist comments about a black employee; the mother of a 15 year old boy refusing to let the assigned residential care officer work with her son because the worker is gay, or because she thinks he is gay. Any such insinuations from service users must be confronted firmly, safely and immediately, but while it is entirely appropriate for the employee to challenge the behaviour, it is clearly the responsibility of the line manager to take follow-up action in most instances.
This policy relates only to discrimination. If a service user is uncomfortable about the employee providing the service because they feel it is inappropriate, for example, cultural issues relating to intimate personal care, further discussions should take place with the service user, service provider and the appropriate line manager.      
5.
It must always be borne in mind that some of the Council’s service users are vulnerable (eg children at risk, people with mental health problems). Therefore, the suspension or withdrawal of any service on a permanent basis will be an exceptional event which will require careful consideration.
Procedure
6.
All incidents of discriminatory harassment should be reported as soon as possible by staff to their line manager.  The staff member should record the incident on form SR3/5 – Violence to Staff form and send it to the manager for recording and investigation. Also a record on the Notts Hate Incident Partnership (NHIP) form will be needed. This should be sent to the Race Equality Council (REC) – see attached.
 
Further forms are available from the internet www.nhip.org.uk; the Health and Safety Advisor or the NHIP manager at the REC. 

7.
On receipt of the complaint from the employee the line manager should inform the service user by writing or telephoning as appropriate, that an allegation of harassment has been made and that it will be investigated and outline briefly what this entails and time scales for completion.  If the details are not known the incident should still be recorded.  The line manager should consider appropriate mediation.

8.
Investigation into the complaint will normally be undertaken by the line manager of the employee concerned and will normally take place within 14 days of receipt of the complaint.


Depending on the nature of the incident this could involve a meeting, discussion or phone call. If the perpetrator will not cooperate, the investigation should still continue. 

The investigation will involve discussion with the employee, alleged perpetrator and any witnesses or other relevant persons.  The manager will then produce a report summarising his/her findings.

Violent service users are usually known service users. Use of risk assessments, local police involvement, photographs and other e-mail alerts often prevent series incidents. 
9.
It is the responsibility of the line manager to ensure appropriate support is available for staff reporting allegations of harassment.  This could include:
· Facilitating access to a trade union representative
· Additional support from the relevant self managed worker’s group 
· The line manager or another colleague or manager offering additional personal support
· Access to the County Council’s staff counselling service
· Reallocation of the particular service user to another worker while the matter is investigated
· Suspension of the service user from access to services.
10.
The investigating officer will need to be sensitive to:
(i)
The often subtle nature of harassment and the problem this creates in distinguishing between a service user’s normal way of expressing themselves and harassment
(ii)
The characteristics of the service user taking account of age, intellectual ability, mental health issues, medical condition and current needs and circumstances.  It should be noted, however, that the service user’s vulnerability should not prevent staff from exercising their responsibility to manage discriminatory harassment
(iii)
The power held by staff who have a caring or controlling role in relation to service users
 (iv)
Whether or not the behaviour is persistent and unequivocal.
11.
Possible outcomes of the investigation could include:
(i)
The investigating officer is satisfied that the alleged behaviour was not motivated by prejudice or discrimination and decides no further action is required.  Normally this will involve a discussion with the employee who has made the complaint and agreement that the situation is resolved.


The perpetrator and employee are informed of the outcome.

If the employee is not happy with the decision, the grievance procedure should be followed.
(ii)
The investigating officer is satisfied that the alleged behaviour, although not intended as such, was harassment and that the complaint is upheld, but if in discussion with the employee and the perpetrator a satisfactory apology is given, and a sufficient understanding of the offence is demonstrated, following agreement with the employee, no further action is taken.


The perpetrator and relevant people are informed of the outcome.
(iii)
The investigating officer is satisfied that the alleged behaviour was harassment and the complaint is upheld, and outcome (ii) above is not possible, then a harassment panel should be convened.
The perpetrator and staff are informed of the outcome. Managers should consider speaking to the service user to explain the outcome.
12. 
A harassment panel should be convened only if the alleged perpetrator disputes the complaint made by staff or refuses to recognise his/her own behaviour as prejudiced or discriminatory.

Harassment Panel

13.
The panel will normally consist of:
· Appropriate manager or service head with overall responsibility of provision of service to the particular service user
· Independent manager
· Manager who has conducted the investigation
14.
The role of the panel is:
· To receive the results of the investigation
· To assess the seriousness and extent of the matter

· To determine, if applicable, which sanction (discussed below) should be implemented

· To monitor the progress of the specific complaint.
15.
The panel will be convened by the manager who has conducted the investigation.
16.
The following outcomes may be decided upon by the panel:
-
The relevant people will be informed.
· The allegation is unfounded. The outcome will be communicated to the person who raised the concern.


· The allegation is upheld. Where the perpetrator is a known service user written caution could be given by the panel to the perpetrator.  The debrief will endeavour to ensure that the perpetrator understands the seriousness of their behaviour and the fact that more severe sanctions could follow.


· In cases of persistent and unequivocal behaviour a service can be withdrawn in whole, in part or on time limited basis (see 18i).  In considering this, attention will need to be given to age, intellectual ability, mental health issues, medical condition and current needs and circumstances.  Alternative arrangements may have to be made depending on the service user.

· Permanent withdrawal of services is instituted (see 18i). (This would require the agreement of the senior manager).


· Under certain circumstances the perpetrator will be discouraged from attending Council premises. (This would require the agreement of the senior manager).

-
Certain situations may benefit from mediation.  Where appropriate, this should be considered.
17.
If the victim is not happy with the decision of the panel they will have a right to have their case heard by an independent panel. After this process their will be no appeal.  Equally there is a need to consider if they are happy with the outcome before the case is closed.
18.
Factors to be taken into account when considering suspension or withdrawal (full or part) of services:
(i)
The obligation of the Council to service users is governed by statute, and the extent to which it is open in any particular case to suspend or withdraw services will often be a matter of legal interpretation.  Where there is a possibility that suspension or withdrawal of a service would expose the Council to legal action, legal advice should always be sought
(ii)
Age, intellectual ability, mental health issues, current needs and circumstances, medical condition, disability or infirmity of the service user concerned
(iii)
The risk to persons other than the perpetrator if services are withdrawn.  (For example, children at risk in a family where the parent is responsible for harassment of staff, or a partner at risk of violence from a spouse who is a perpetrator and suffering from mental health issues)
(iv)
The level of dependence of the service user on the department’s services and any implications for the preservation of health and safety
(v) In any case where the suspension or withdrawal (full or part) of a service might expose the service user to significant risk eg some children’s or adult services users, the manager should consult the head of service with a view to considering the appropriateness of providing a minimum service using alternative arrangements and appropriate risk assessment. Consideration might be given to enabling two employees to work with the service user to ensure protection whilst avoiding collusion with the harassment.

19.
The service user will be entitled to make a complaint under the statutory         representations and complaints procedure where a service is suspended or withdrawn.  Relevant issues to be considered in this connection are the nature of the Council’s legal responsibility and the risk to which the service user would be exposed as a result of the department’s actions.
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