E%a Nottinghamshire

& 1 County Council

Governance and Ethics Committee

Wednesday, 13 December 2017 at 13:00
County Hall, County Hall, West Bridgford, Nottingham, NG2 7QP

AGENDA

1 Minutes of last meeting held on 8 November 2017

2 Apologies for Absence

3 Declarations of Interests by Members and Officers:- (see note
below)
(a) Disclosable Pecuniary Interests
(b) Private Interests (pecuniary and non-pecuniary)

4 External Audit - Annual Audit Letter 2016-17 and Progress Report

5 Update on 'Limited Assurance' Internal Audit Reports in Adult Social
Care, Health and Public Protection Department

6 Information Governance Improvement Programme Update

7 Disqualification criteria for Councillors - Department of Communities
and Local Government Consultation

8 Outcomes from the Complaints Process - April 2016 to March 2017

9 Local Government Ombudsman Decisions - April - October 2017

10  Work Programme
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49 - 72

73 - 80

81 - 162

163 -
168



®3)

(4)

(5)

Councillors are advised to contact their Research Officer for details of any
Group Meetings which are planned for this meeting.

Members of the public wishing to inspect "Background Papers"” referred to in
the reports on the agenda or Schedule 12A of the Local Government Act
should contact:-

Customer Services Centre 0300 500 80 80

Persons making a declaration of interest should have regard to the Code of
Conduct and the Council’'s Procedure Rules. Those declaring must indicate
the nature of their interest and the reasons for the declaration.

Councillors or Officers requiring clarification on whether to make a
declaration of interest are invited to contact Keith Ford (Tel. 0115 977 2590)
or a colleague in Democratic Services prior to the meeting.

Councillors are reminded that Committee and Sub-Committee papers, with the
exception of those which contain Exempt or Confidential Information, may be
recycled.

This agenda and its associated reports are available to view online via an
online calendar - http://www.nottinghamshire.gov.uk/dms/Meetings.aspx
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% Nottinghamshire minutes
=5 1 County Council

Meetng GOVERNANCE AND ETHICS COMMITTEE

Date Wednesday 8 November 2017 (commencing at 1.00pm)

membership
Persons absent are marked with "A’

COUNCILLORS

Andy Sissons (Vice-Chairman)

Chris Barnfather Errol Henry JP

Nicki Brooks Rachel Madden
Steve Carr Francis Purdue-Horan
Kate Foale Mike Quigley MBE
John Handley Phil Rostance

OFFICERS IN ATTENDANCE

Sue Bearman )
Rob Disney

Keith Ford

Jayne Francis-Ward > Resources
Jo Kirkby

Nigel Stevenson )

Charles Daybell Nottinghamshire County Council Independent Person
MINUTES

The Minutes of the last meeting held on 27 September 2017, having been
previously circulated, were confirmed and signed by the Chairman.

APOLOGIES FOR ABSENCE

The following temporary changes of membership, for this meeting only, were
reported:-

e Councillor Chris Barnfather had replaced Councillor Bruce Laughton
e Councillor Purdue-Horan had replaced Councillor Tony Harper.

DECLARATIONS OF INTEREST BY MEMBERS AND OFFICERS

Councillor John Handley declared a private (non-pecuniary) interest in agenda
item 8 — Joint Civic Reception for Nottinghamshire County Cricket Club, as a
member of the Cricket Club, whithgidBrudt{i&clude him from speaking or voting
on that item.



Councillor Francis Purdue-Horan declared a private (non-pecuniary) interest in
agenda item 8 — Joint Civic Reception for Nottinghamshire County Cricket Club,
as a potential attendee of this event, which did not preclude him from speaking
or voting on that item.

LOCAL GOVERNMENT OMBUDSMAN (LGO) ANNUAL REVIEW LETTER

Jayne Francis-Ward, Corporate Director of Resources, introduced the report
which informed the Committee about the LGO’s decisions on the Council for the
financial year ending 31 March 2017.

RESOLVED: 2017/021

1) That no further actions were required in relation to the issues contained
within the report.

2) That the Committee receive regular updates as and when outcomes of LGO
investigations were received, to enable Members to make decisions where
necessary at the earliest opportunity.

THE CODE OF CONDUCT FOR COUNCILLORS AND CO-OPTED MEMBERS

Jayne Francis-Ward, Corporate Director of Resources, introduced the report and
gave a presentation explaining the history and context behind the current Code
and the possible options for developing this further.

During discussions, Members agreed the proposal to retain the existing model
of Code but to supplement this with various separate protocols, including around
declarations of interests, use of resources, social media, use of ICT, Councillor
and Officer relations, courtesy and respect in meetings and travel (with any
sanctions to follow incremental steps including appropriate links to political
group discipline processes).

Members also agreed that a cross-party working group should be established to
draft the revised Code and protocols.

RESOLVED: 2017/022

1) That the existing Code be revised and further developed to include a range
of specific protocols.

2) That a cross-party working group be established to develop the Code and
protocols, consisting of one Committee member from each of the political
parties, with updates provided to the Committee on an ongoing basis.

INTERNAL AUDIT PROGRESS REPORT

Rob Disney (Head of Internal Audit) introduced the report which provided an
update on internal audit work undertaken during the first half of the 2017-18
financial year.

During discussions, Members requested further information on the ‘limited
assurance’ internal audit reports relating to Adult Social Care, Health and Public
Protection. Page 4 of 168



RESOLVED: 2017/023

That further information be submitted to a future meeting about the ‘limited
assurance’ internal audit reports relating to Adult Social Care, Health and Public
Protection.

THE REGULATION OF INVESTIGATORY POWERS ACT — ANNUAL
REPORT

Jayne Francis-Ward, Corporate Director of Resources, introduced the report
which advised the Committee about the Council’s recent activity and sought
approval for a staff awareness campaign.

RESOLVED: 2017/024

1) That the proposals set out in the report to raise staff awareness in relation to
RIPA be approved.

2) That a further overview report be received in 12 months’ time.

JOINT CIVIC RECEPTION FOR NOTTINGHAMSHIRE COUNTY CRICKET
CLUB

Jayne Francis-Ward, Corporate Director of Resources, introduced the report
which sought approval for a civic reception to recognise the Nottinghamshire
County Cricket Club’s highly successful season.

During discussions, Members raised the possibility of some of the places
available being offered to staff members. It was underlined that it would be
difficult to arrange that for this particular event in light of the tight timescales but
that further consideration would be given to that matter and whether a corporate
policy was needed in that respect.

RESOLVED: 2017/025

That approval be given for a joint civic reception for Nottinghamshire County
Cricket Club to be held on 21 November 2017 — 5.30-7.00pm at Trent Bridge.

WORK PROGRAMME

During discussions, Members requested that twice yearly updates be provided
to the Committee on Member Development and Training.

RESOLVED: 2017/026
That the work programme be updated as requested.

The meeting closed at 2.07 pm.

CHAIRMAN
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E%a Nottinghamshire Report to Governance & Ethics

¥ 1 County Council Committee
13 December 2017

Agenda Item: 4

REPORT OF SERVICE DIRECTOR - FINANCE, PROCUREMENT AND
IMPROVEMENT.

EXTERNAL AUDIT — ANNUAL AUDIT LETTER 2016/17 AND PROGRESS
REPORT

Purpose of the Report

1.

2.

To inform Members of the External Auditors’ Annual Audit Letter 2016-17.

For Members to comment on the External Auditors’ Progress Report.

Information and Advice

3.

The attached annual audit letter from KPMG summarises findings from work carried out by
the external auditors over the last financial year (2016/17).

All Councils are subject to independent external review with the final conclusions and
recommendations being presented to the Council in the Annual Audit Letter (AAL). The AAL
provides a clear, readily understandable commentary on the results of the auditor’s work and
highlights any issues that the auditor wishes to draw to the attention of the public.

The report is presented to Members for their information. The Audit Director (KPMG), Tony
Crawley will be in attendance at the meeting to introduce the report and respond to
Members’ queries.

The attached progress report provides an overview of the progress made by the external
auditors with regard to delivering their responsibilities. It also highlights the main technical
issues that are impacting upon local government including the General Data Protection
Regulations and Faster Accounts Close for Local Government. Again, the Audit Director
(KPMG) will be in attendance to respond to Members’ queries.

Reason/s for Recommendation/s

7.

To provide information to Members on the External Auditors’ Annual Audit Letter 2016/17
and Progress Report.

Statutory and Policy Implications

8.

This report has been compiled after consideration of implications in respect of crime and
disorder, data protection and information governance, finance, human resources, human
rights, the NHS Constitution (public health services), the public sector equality duty,
safeguarding of children and adults at risk, service users, smarter working, sustainability and
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the environment and where such implications are material they are described below.
Appropriate consultation has been undertaken and advice sought on these issues as
required.

RECOMMENDATION/S

1) That Members comment upon the External Auditors’ Annual Audit Letter 2016/17.
2) That Members comment upon the External Auditors’ Progress Report.

Nigel Stevenson

Service Director — Finance, Procurement & Improvement
For any enquiries about this report please contact:

Nigel Stevenson tel. 0115-9773033

Constitutional Comments (SLB 28/11/207)

9. Governance and Ethics Committee is the appropriate body to consider the content of this
report.

Financial Comments (GB 20/11/2017)

10.The total audit fees were £98,213 for Nottinghamshire County Council and £29,926 for the
Nottinghamshire Pension Fund.

Background Papers and Published Documents
Except for previously published documents, which will be available elsewhere, the documents
listed here will be available for inspection in accordance with Section 100D of the Local
Government Act 1972.

e None

Electoral Division(s) and Member(s) Affected

e All
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Lonten

Report sections
Summary 3
Appendices

1. Key issues and recommendations
2. Summary of reports issues
3. Audit fees

This report is addressed to the Authority and has been prepared for the sole use of the Authority.
We take no responsibility to any member of staff acting in their individual capacities, or to third
parties. Public Sector Audit Appointments issued a document entitled Statement of
Responsibilities of Auditors and Audited Bodies summarising where the responsibilities of
auditors begin and end and what is expected from audited bodies. We draw your attention to this
document which is available on Public Sector Audit Appointment’s website (www.psaa.co.uk).

External auditors do not act as a substitute for the audited body's own responsibility for putting in
place proper arrangements to ensure that public business is conducted in accordance with the
law and proper standards, and that public money is safeguarded and properly accounted for, and
used economically, efficiently and effectively.

We are committed to providing you with a high quality service. If you have any concerns or are
dissatisfied with any part of KPMG's work, in the first instance you should contact Tony Crawley,
the engagement lead to the Authority, who will try to resolve your complaint. If you are
dissatisfied with your response please contact the national lead partner for all of KPMG's work
under our contract with Public Sector Audit Appointments Limited (PSAA), Andrew Sayers
(andrew.sayers@kpmg.co.uk). After this, if you are still dissatisfied with how your complaint has
been handled you can access PSAA's complaints procedure by emailing
generalenquiries@psaa.co.uk, by telephoning 020 7072 7445 or by writing to Public Sector Audit
Appointments Limited, 3rd Floor, Local Government House, Smith Square, London, SW1P 3HZ.

The contacts at KPMG in
connection with this report are:

Tony Crawley

Director

KPMG LLP (UK)

T: 0116 256 6067

E: tony.crawley@kpmg.co.uk

Sayeed Haris

Senior Manager

KPMG LLP (UK)

T: 0116 256 6061

E: sayeed.haris@kpmg.co.uk

David Schofield

Assistant Manager

KPMG LLP (UK)

T: 0116 256 6074

E: david.schofield@kpmg.co.uk

2|
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Section one

sUmmary

This Annual Audit Letter
summarises the outcome
from our audit work at
Nottinghamshire County
Council and
Nottinghamshire Pension
Fund in relation to the
2016/17 audit year. Although
it is addressed to Members
of the Authority, it is also
intended to communicate
these key messages to key
external stakeholders,
including members of the
public, and will be placed on
the Authority’s website.

VFM conclusion

We issued an unqualified conclusion on the Authority's
arrangements to secure value for money (VFM) for 2016/17 on 28
September 2017. This means we are satisfied that during the year
the Authority had appropriate arrangements for securing economy,
efficiency and effectiveness in the use of its resources.

To arrive at our conclusion we looked at the Authority’s arrangements
to make informed decision making, sustainable resource deployment
and working with partners and third parties.

VFM risk areas

We undertook a risk assessment as part of our VFM audit work to
identify the key areas impacting on our VFM conclusion and
considered the arrangements you have put in place to mitigate these
risks.

Our work identified the following VFM risk as highlighted in our
External Audit Plan 2016/17.

Medium term financial planning - The Authority continues to face
similar financial pressures and uncertainties to those experienced by
others in the local government sector. The Authority needs to have
effective arrangements in place for managing its annual budget,
generating income and identifying and implementing any savings
required to balance its Medium Term Financial Plan (MTFP).

To consider the three criteria: informed decision making; sustainable
resource deployment; and working with partners and third parties,
we have undertaken the following procedures:

= Reviewed the arrangements for assuring delivery of the
Authority’s savings programme;

=  Reviewed the MTFP;

= Assessed of the budget setting process, in particular the cross
party planning undertaken for 2017/18;

= Reviewed of 2016/17 outturn vs budget, and current outturn
forecasts for 2017/18;

= Reviewed of current transformation plans and spending
proposals;

= Reviewed the Authority minutes and Internal Audit reports.; and

= Evaluated the arrangements the Authority has in place to identify
further savings for future years.

The Authority's MTFP details a balanced budget for 2017/18
including savings of £14.9m in year, all of which have been
identified. However, the MTFP details the increasingly difficult
financial challenges faced each year, resulting in the need for ever
rising savings which have yet to be identified, up to £62.9 million by
2020/21.

Audit opinion

We issued an unqualified opinion on the Authority’s financial
statements on 28 September 2017. This means that we believe the
financial statements give a true and fair view of the financial position
of the Authority and of its expenditure and income for the year. The
financial statements also include those of the pension fund.
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Section one

sUmmary
GOt

This Annual Audit Letter
summarises the outcome
from our audit work at
Nottinghamshire County
Council and
Nottinghamshire Pension
Fund in relation to the
2016/17 audit year. Although
it is addressed to Members
of the Authority, it is also
intended to communicate
these key messages to key
external stakeholders,
including members of the
public, and will be placed on
the Authority’s website.

Financial statements audit

We did not identify any issues in the course of our audit that were
considered to be material. We identified a small number of
presentational adjustments which were required to ensure that the
accounts were compliant with the Code of Practice on Local
Authority Accounting in the United Kingdom 2016/17. The Authority
amended the statements accordingly.

The Authority has good processes in place for the production of the
accounts and good quality working papers. Officers dealt efficiently
with audit queries and the audit process has been completed within
the planned timescales.

The Authority has strong financial reporting procedures as
highlighted by the finalising of the accounts in a shorter timescale.
The Authority is in a good position to meet the new 2017/18
deadline, however it will need to manage the timetable with third
parties (eg subsidiaries) to ensure information is received as
complete as possible to feed into the tighter deadlines.

Other information accompanying the financial statements

We review other information that accompanies the financial
statements to consider its material consistency with the audited
accounts. We reviewed the Annual Governance Statement and
Narrative Report. We concluded that they were consistent with our
understanding and did not identify any issues.

Whole of Government Accounts

We reviewed the consolidation pack which the Authority prepared to
support the production of Whole of Government Accounts by HM
Treasury. We reported that the Authority’'s pack was consistent with
the audited financial statements.

High priority recommendations

There are no high risk recommendations arising from our 2016-17
audit work and there are no outstanding agreed high priority audit
recommendations from prior years.

Certificate

We were unable to issue our certificate alongside the opinion and
VFM conclusion due to the outstanding objection to the 2015/16
statement of accounts.

Audit fee

Our fee for 2016/17 was £98,213 (excluding VAT) for the authority,
and £29,926 (excluding VAT) for the Pension Fund. We propose an
additional fee, which is to be agreed with the Section 151 officer and
the PSAA in respect of work undertaken in relation to the

ag@e']s@rr@fnﬂ@@roup Accounts; revision of the MRP calculation;
additional review of General IT controls; and the review of the
triennial pension revaluation.



Appendix 1

SSUBS andrecommendaions

KBy

No. Issue and recommendation Management response
Privileged Access and system logging The County Council has a support
1 contract with CGI to ensure any issues

We reviewed the general IT controls at the Authority,
specifically looking at the controls over the SAP system. We
noted the following exceptions:

= several named individuals had been granted access to
highly privileged profiles the use of which is discouraged
by the software supplier SAP due to their powerful
nature; and

= anumber of generic accounts exist within the live
system that grant access to highly privileged
transactions. The use of generic accounts reduces
individual accountability for changes made and in the
cases identified grant access to privileged profiles in
SAP, which the software suppler SAP recommend are
not accessible to users because of their privileged
nature;

= an assessment of privileged user access rights also
identified a number of potential segregation of duties
conflicts that reduced the effectiveness of established
change management processes;

= inadequate controls over the locking and unlocking of the
system. We noted that the live system had recently
been locked and that some logging functionalities had
not been enabled during this time. This meant that we
were unable to tell how long the system had been
unlocked and how many times it had been locked and
unlocked during the period under review.

Although we were able to mitigate the impact of these
exceptions on our overall assessment by carrying out further
work, it is imperative that any changes to the system, which
includes the ‘locking and unlocking’ of the system is
sufficiently logged.

Recommendation
The Authority should:

= Review the users with privileged profile access and
determine whether this level of access is appropriate;

= Restrict the use of privileged transactions in line with
guidance from the software provider SAP;

= \Where possible, all changes should be made through
established change management processes without the
system being unlocked (via STMS); and

= \Where changes require the system to be unlocked, this
should be sufficiently documented and logged with an
thorough management trail.

with the SAP system which cannot be
resolved by in-house resources are
rectified.

Access by CGl staff only occurs when
issues have been logged by Business
Support Centre (BSC) staff and detailed
records of when this access is used and
what is undertaken are maintained by
the BSC.

In terms of the specific
recommendations, these have all been
actioned.

Owner

Group Manager —Financial Strategy &
Compliance

Group Manger —Business Support
Centre

Deadline

N/A —completed.

Follow up of previous recommendations

. . P 68 . _
We did not make any specific recommendations in 2%9?/1%?825610 report and noted in that report that all previous
years' recommendations had been addressed.
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Appendix 2

SUmmary of reports IssLed

This appendix summarises the reports we issued since our last Annual Audit Letter.

These reports can be accessed via the Governance and Ethics Committee (and previously Audit
Committee) pages on the Authority’'s website at www.nottinghamshire.gov.uk.

Report to Those Charged with
Governance

The Report to Those Charged with
Governance summarised the results
of our audit work for 2016/17
including key issues and
recommendations raised as a result
of our observations.

Auditor’s Report

External Audit Plan The Auditor’s Report included our
audit opinion on the financial
statements along with our VFM
conclusion.

The External Audit
Plan set out our
approach to the audit
of the Authority’s
financial statements
and our work to
support the VFM
conclusion.

207 Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec

ONONONONORONONONONOMONO,

Progress Report and Annual Audit Letter
lechnicalitipdate This Annual Audit Letter

This report provided a provides a summary of
high level overview of the results of our audit
the audit progress up to for 2016/17.

April 2017. The report

also contained technical

developments relating to

local government.
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Appendix 3

AUCITTBES

This appendix provides information on our fees for the 2016/17 audit.

To ensure transparency about the extent of our fee relationship with the Authority we have summarised below the
outturn against the 2016/17 planned audit fee.

External audit
Our fee for the 2016/17 audit Nottinghamshire County Council was £98,213.
Our fee for the 2016/17 audit of the Pension Fund was in line with the planned fee of £29,926.

We have undertaken additional work in order to get the necessary assurance for our opinion, namely the assessment
of Group Accounts; revision of the MRP calculation; additional review of General IT controls; and the review of the
triennial pension revaluation.

Our fees are still subject to agreement with the section 151 officer and final determination by Public Sector Audit
Appointments.

Other services

We charged £6,000 for additional audit-related services for the certification of the Teachers Pensions return and Local
Transport Plan Major Projects return, which are outside of Public Sector Audit Appointment’s certification regime.

This work was not related to our responsibilities under the Code of Audit Practice.
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November 2017

LONIeNts

The contacts at KPMG
in connection with this
report are:

External audit progress report
Tony Crawley

Director KPMG resources
KPMG LLP (UK)
0116 256 6067 Technical developments
Tony.Crawley @kpmg.co.uk
Appendices
Sayeed Haris
Senior Manager 1. 2017/18 audit deliverables
KPMG LLP (UK)
0116 256 6061

Sayeed.Haris@kpmg.co.uk

This report provides the Governance and Ethics Committee with an overview on progress in delivering our responsibilities as your external
auditors.

The report also highlights the main technical issues which are currently having an impact in local government.
If you require any additional information regarding the issues included within this report, please contact a member of the audit team.

We have flagged the articles that we believe will have an impact at the Authority and given our perspective on the issue:

L High impact Medium impact [ Low impact For information
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November 2017

CX(EMal audit progress report

This document provides the Governance and Ethics Committee with a high level overview on progress in delivering our responsibilities as your
external auditors.

At the end of each stage of the audit we issue certain deliverables, including reports and opinions. A summary of progress against these deliverable
is provided in Appendix 1 of this report.

Area of responsibility Commentary

FELHELGHEIRSETEN IS Since the Governance and Ethics Committee meeting on 27 September 2017 we have:

» Issued an unqualified opinion on your 2016/17 accounts on 28 September 2017. This means that we believe the financial
statements give a true and fair view of the financial position of the Authority and of its expenditure and income for the
year;

» Produced our 2016/17 Annual Audit Letter as required by the National Audit Office’s Code of Audit Practice. The purpose
of preparing and issuing the Annual Audit Letters is to communicate to external stakeholders, including members of the
public, the key issues arising from auditors’ work. This information will be published on the PSAA website and is
attached as a separate paper for the Committee’s information. We encourage you to publish this information on the
Authority’s website; and

» We are starting to plan our work for the 2017/18 audit. We are meeting with the Service Director — Finance, Procurement
& Improvement on 5 December 2017 to further understand the current issues and priorities facing the Authority.

Value for Money Also on 28 September 2017 we issued a unqualified conclusion on the Authority’s arrangements to secure economy,
efficiency and effectiveness in its use of resources for the year ended 31 March 2017.

Audit Certificate As reported to the Governance and Ethics Committee in September, as an objection to the accounts has been received
from a local elector, this will delay us issuing our audit certificate until this matter has been concluded.

Certification of We are currently finalising our review of your Teachers Pensions Agency return. We expect to meet the deadline of 30
claims and returns November 2017.
Whole of We completed our review of the Whole of Government Accounts and issued an unqualified opinion to the National Audit
government Office on 29 September 2017.
accounts
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KPMG resources

Reay f0r General Data Protection Requlations (GOPR)?

The biggest change to rules governing data protection for more than 20 years comes into effect in May 2018, carrying fines of up to 4% of revenue or
€20m for organisations that do not comply, whichever is higher. The European Privacy regulators have made it very clear they intend to use their
new powers.

Managing data requires a careful strategy to ensure that it’s reliable and that customers understand what you are doing with their personal
information and where required that you have gained their consent. This will ensure the insights it delivers are actionable, and reduces the risk that
organisations won't be perceived as intrusive as customers see more tailored services.

Based on KPMG's extensive experience in working with organisations across sectors and geographies on privacy matters, we recommend the
following five step approach. This could be used specifically for the purposes of the GDPR or as a broader privacy strategy approach.

1)

2)

3)

4)

5)

Define your privacy strategy — Defining your privacy strategy is the first step. Without it, you can’t have a consistent and coherent approach. The
strategy must be defined and articulated, and then presented to senior leadership for their endorsement. You need to get it on the decision
maker’s agenda fast. Our recent experience has shown that most organisations will need to put investment into a privacy improvement
programme.

Where are you now? - In order to establish the size of the task ahead and what specific areas need addressing, you need to understand your
organisation’s current maturity. This is not a tick box exercise but a pragmatic, focused process to really understand the GDPR privacy risk
exposures that exist across your organisation.

Take a pragmatic approach — You need to build a realistic plan which will help you manage your risk to an appropriate level, in line with your
overall business strategy. This does not necessarily mean taking a leading position in every single respect — but a clear view of what success
looks like for you.

Coordinate and deliver - Focusing on areas of greatest risk, you need to ensure that controls are embedded as part of day to day business
operations. This will require coordination across the organisation. Make sure you have the right blend of input from legal, IT, HR and other
functions and enough resources. Don’t underestimate the level of effort — personal information is everywhere in your organisation.

Embed into business as usual - Complying with the GDPR is about defining, implementing and then sustaining compliant processes. Post 2018
you will be required to demonstrate, on an ongoing basis, how you collect, use, retain, disclose and destroy personal information in line with the
GDPR requirements. This impacts everything you do relating to personal information and is therefore a significant transformational activity for
your organisation going forwards.

More details, including in relation to the five step approach set out above, can be found at: www.kpmg.com/uk/privacyservices

KPMG
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KPMG resources

-asler accounts close for Local Government

In February 2015 a new closedown timetable for Councils, Fire Authorities, Police Bodies and National Park Authorities was set out reducing both the
time to prepare the accounts and complete the audit. As in prior years The Regulations retain the requirement for the draft accounts to be approved
by the Responsible Finance Officer and sets out the period for the exercise of public rights.

The Benefits

The Government has been keen to improve transparency of local government financial reporting. Historically there has been a disconnect between
budget monitoring carried out during the year and the annual accounts closedown process producing a set of statements that bear little
resemblance to the reported budget position.

The Risks

Reducing the time taken to publish the financial statements presents a number of risks to authorities which will need to be addressed in order to
facilitate successful faster closure. The Regulations set out the duties of the Responsible Financial Officer to have proper arrangements in place.
potential risks include:

— failure to deliver the draft and final statements within the deadlines;

— incomplete and inaccurate financial statements (e.g. due to risk of error from increased estimation);

— reputational damage; and

— diversion of resources from other key finance activities —leading to issues in other areas.

As well as compliance with the Regulations, failure would lead to potential qualification of the VFM opinion from external auditors and critical
comments from national stakeholders.

Lessons from bodies already closing early
Experience elsewhere suggests there needs to be an early recognition of the additional work needed to develop the faster plan. Many Authorities
have developed a project group of key senior finance officers and central and service finance office to develop the approach.

Resourcing is always recognised as an issue, but in the development of a plan, authorities need to ensure that accounts production is appropriately
shared amongst staff resources, for instance, there is experience at smaller authorities that this is allocated to one person.

Fundamental to the development plan is ensuring that all contributors, including those outside of finance, are aware of the change and they are built
into the project.

KPMG have produced a thought leadership document that covers the above in more detail. This is available from your audit team.
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KPMG resources

[Ne route [0 digialbusiness leadersnip

Whether disruptive technologies are viewed as a threat, an opportunity, or both, the need for digitally enabled business transformation is a survival
issue for some and a strategic imperative for just about everyone else. But organizations are meeting with varying levels of success.

In this year’s Harvey Nash / KPMG CIO Survey, we recognized that there was a group of respondents who are ‘very effective’ at using digital
technologies to advance their business strategy. We have labelled these organizations ‘Digital Leaders’.

Based on extensive analysis of the survey data, KPMG member firms’ professional experience and conversations with clients, we have identified
four key practices that set these ‘digital leaders’ apart from other organizations. The report describes each in more detail:

- Build on a stable and secure infrastructure

- Invest aggressively in agile and disruptive technologies

- Adept at aligning business and IT strategy

- Focused on innovation and growth

But how do you become a digital leader? KPMG's report sets out six steps that organizations can take to help close the gap, and move them down
the road towards digital business leadership.

The full report can be accessed here: https://assets.kpmg.com/content/dam/kpmg/xx/pdf/2017/09/the-route-to-digital-business-leadership.pdf
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Technical developments

Minimum Revenue Provision consultation

Level of impact O (For Information) KPMG Perspective

The Prudential System is comprised of 4 statutory codes. The Department for Communities and Local
Government is responsible for preparing the guidance on Local Authority Investments and the guidance on
Minimum Revenue Provision.

Over the past years the regulatory and economic environment has changed significantly and led the sector to
consider more innovative types of investment activity. The government has also monitored changes in the
practices used for calculating Minimum Revenue Provision.

As a result the government proposes to update the guidance as part of the more general update of the
statutory codes comprising the prudential framework

Department for Communities and Local Government are consulting on the proposed framework

This consultation seeks views on the proposals for updating the prudential framework and will last from 10
November 2017 and will conclude on 22 December 2017.

The consultation and proposed framework can be found below.

https://www.gov.uk/government/consultations/proposed-changes-to-the-prudential-framework-of-capital-
finance

Committee members may want
to ask officers how they propose
to respond to the consultation
and the potential impact to the
medium term financial plans.
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Technical developments

| 0Cdl authonty accounts: A guide to your ngnts

Level of impact: © (For Information)

The NAO publishes a guide aimed at helping local people understand their rights to ask questions, inspect and object to local authority
accounts. The updated publication, Local authority accounts: A guide to your rights, is available on the NAO website (at the link below).

The main changes to the guide are as follows:

— A change of title from Council Accounts: A guide to your rights to Local authority accounts: A guide to your rights, to reflect the fact that
public rights apply to a wider selection of authorities than ‘councils’.

— The guide contains a new Annex, which addresses issues specific to smaller authorities, such as exemption from limited assurance review,
which comes into force from 2017-18 onwards.

— The guide clarifies that, while helpful to do so, it is not necessary for electors to identify an item of account in order for the objection to be
eligible, particularly where they are raising issues in respect of governance, and/or are asking the auditor to issue a report in the public
interest.

Governance and Ethics Committee members are encouraged to read the guide, and to direct members of the public to in correspondence
where this may be helpful.

The guide can be found at www.nao.org.uk/code-audit-practice/council-accounts-a-guide-to-your-rights/
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Technical developments

Publication of 201//16 work programme and Scale of fees

Level of impact: © (For Information)

Following consultation, Public Sector Audit Appointments Ltd (PSAA) has published the work programme and scale fees for the audit of the
2017/18 accounts of principal local government and police bodies.

There are no changes to the overall work programme for 2017/18. Scale fees will therefore also remain at the same level as the scale fees
applicable for 2016/17. This retains the significant fee reductions of 55 per cent secured since 2012/13, and continues to protect audited bodies
from cost of living increases with an overall real terms saving equivalent to 61 per cent.

The audit of the 2017/18 accounts is the final year for the current audit contracts, which were extended for one year under transitional
arrangements made by the Department for Communities and Local Government. For audits of the accounts from 2018/19, the provisions of the
Local Audit and Accountability Act 2014 in relation to local appointment of auditors will apply. The Secretary of State for Communities and Local
Government has specified PSAA as the appointing person for principal local government and police bodies, and, in accordance with the Act,
PSAA will therefore appoint auditors and set scale audit fees for bodies that have opted into its national scheme.

During the course of 2017/18 PSAA plans to make a distribution of surplus funds to principal local government and police bodies. The
distribution is made possible by the transfer of an element of the Audit Commission's retained earnings prior to its closure in March 2015 and by
PSAA making further efficiencies since its establishment.

The work that auditors will carry out on the 2017/18 accounts will be completed based on the requirements set out in the Local Audit and
Accountability Act 2014 and under the Code of Audit Practice published by the National Audit Office.

The 2017/18 work programme documents and scale fees for individual audited bodies are now available on the PSAA website at
www.psaa.co.uk/audit-and-certification-fees/201718-work-programme-and-scales-of-fees/
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Technical developments

L0cal Audit {public access to Documents) Act 201/

Level of impact: © (For Information)

The Local Audit (Public Access to Documents) Act 2017 (the Act) received royal assent on 27 April 2017. The Act extends rights of inspection
under section 26 of the Local Audit and Accountability Act 2014 to include journalists and citizen journalists.

The Act defines a journalist as ‘any person who produces for publication journalistic material (whether paid to do so or otherwise).’

Committee members will wish to note that while the Act extends rights of inspection, there are no changes in respect of auditors’ additional
powers and duties; the rights under the Local Audit and Accountability Act 2014 to ask the auditor questions about the accounts, and to make an
objection at audit, continue to be restricted to local government electors only.
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Technical developments

PoAAS Vale Tor Money Toal

Level of impact: © (For Information)

Public Sector Audit Appointments Ltd (PSAA) further updated their Value for Money Profiles tool (VFM Profiles) on 4 August 2017.

The VFM profiles have been updated with the latest available data for the following data sources:
— Alcohol related admissions to hospital (2015/16)

— Attainment by age 19 (2015/16)

— Claimant count (2017)

— Climate change statistics (2015)

— Collection rates for council tax and non-domestic rates (2016/17)
— Conception statistics (2015)

— Council tax demands and precepts statistics (2017/18)

— Delayed transfers of care (Q1 2017)

— Fire and rescue service statistics (2016)

— First time entrants into the youth justice system (2015/16)

— Fly tipping incidents and actions (2015/16)

— Fuel poverty (2015)

— Homelessness statistics (2016/17)

— Mid-year population estimates (2016)

— National road maintenance condition survey (2015/16)

— NHS health check data (2016/17)

— Pupil absence in schools (2015/16)

— School capacity (2016)

— Schools, pupils and their characteristics (2016/17)

The tool can be accessed through the PSAA website at http://vfm.psaa.co.uk/nativeviewer.aspx?Report=/profiles/VFM Landing
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Technical developments

E%%A%BDUH onthe results of auditors work at Local Government bodies

Level of impact: © (For Information)

Public Sector Audit Appointments Ltd (PSAA) intends to publish a report on the results of auditors’ work at local government bodies for 2016-17.

In December 2016, PSAA published its second report on the results of auditors’ work at local government bodies covering the 2015-16 financial
year.

PSAA is intending to publish a report on the results of auditors’ work at principal local government bodies and small bodies for the 2016-17 audit
year, covering the following:

- timing of issue of accounts opinions (early and late);

- non-standard accounts opinions;

- emphasis of matter and other matter paragraphs;

- non-standard conclusions on arrangements to secure VFM; and

- details of public interest reports and statutory recommendations issued since the previous report.

The report will include the names of individual principal bodies under each of the above categories, as appropriate, with a summary of all the
principal bodies named in the report in an appendix at the end. PSAA is aiming to publish the report around mid-December 2017.

Information reported by auditors in the PSAA audit issues survey will be the primary source of information for the report.
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Technical developments

NAD homelessness report

Level of impact: © (For Information)

The NAO has published a report on Homelessness which may be of interest to members in considering bodies’ arrangements to secure value
for money.

The report finds that homelessness has increased across all measures since 2010, with many local authorities now seeing it as a risk to their
financial sustainability. It also finds that government has not evaluated the impact of its welfare reforms on homelessness, or the impact of the
mitigations that it has put in place.

The report details the increase in statutory homelessness in England in recent years, and identifies the factors driving this. It notes that
although the Department for Communities and Local Government (DCLG) is responsible for tackling homelessness, during its increase, DCLG
took a light touch approach to working with local authorities. This contrasts with the more interventionist approach that it has taken during
previous periods of high homelessness. Although DCLG requires each local authority to have a homelessness strategy, it does not monitor
their content or their progress.

DCLG has supported new legislation that will increase the responsibilities of local authorities in preventing homelessness. The Homelessness
Reduction Act 2017 aims to give local authorities more responsibility for preventing homelessness. DCLG expects that these responsibilities will
lead to an increase in prevention cases and a fall in the number of households that qualify for temporary accommodation.

The report finds that the ability of local authorities to respond to increased homelessness is constrained by the limited options they have to
house homeless families. As set out in the NAO’s assessment of the housing market in Housing in England: overview, there has been a
significant reduction in social housing over the past few decades. While spending by local authorities on homelessness services such as
temporary accommodation has steadily increased since 2010, spending on overall housing services has fallen by 21% in real terms over the
same period. The proportion of homeless households in temporary accommodation outside their home borough increased from 13% in March
2011 to 28% in March 2017. Almost 90% of these households are from London boroughs.

The Homelessness report is available from the NAO website.
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Technical developments

SN INSHItuLe repart on the Increase of Iocal housing Companies

Level of impact: O (For Information)

The Smith Institute has published a report on the rise of local housing companies (LHCs) which may be of interest to members in considering
bodies’ arrangements to secure value for money.

The report finds there are already over 150 LHCs, set up by local authorities to provide commercial and social housing opportunities. The Smith
Institute estimates that the number of LHC’s will grow to around 200 over the next three years.

The report finds LHCs are largely outside of the housing revenue and housing association regulatory framework and are often partially financed
by local authorities borrowing from the public works loan board and on-lending to the LHC while making a commercial return. With the
changing regulatory environment around the current updating of the prudential code and the statutory investment regulations there may be a
threat to the operation model of the LHC's.

The report can be accessed through the Smith Institute.
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Appendix 1

J017/18 audit delveranies

Deliverable Purpose

Planning

Fee letter Communicate indicative fee for the audit year April 2017 Completed
External audit plan | Outline our audit strategy and planned approach March 2018 To be issued

Identify areas of audit focus and planned procedures

Substantive procedures

Report to those Details the resolution of key audit issues. July 2018 To be issued
charged with
governance (ISA 260

report) Performance improvement recommendations identified during our audit.

Communication of adjusted and unadjusted audit differences.

Commentary on the Council’s value for money arrangements.

Completion

Auditor’s report Providing an opinion on your accounts (including the Annual Governance Statement). July 2018 To be issued

Concluding on the arrangements in place for securing economy, efficiency and
effectiveness in your use of resources (the VFM conclusion).

WGA Concluding on the Whole of Government Accounts consolidation pack in accordance with July 2018 To be issued
guidance issued by the National Audit Office.

Annual audit letter Summarise the outcomes and the key issues arising from our audit work for the year. August 2018 To be issued

Certification of claims and returns

Certification of Summarise the outcomes of certification work on your claims and returns for Government | December 2018 | To be issued
claims and returns departments.
report
Dana 26 Af 1A/Q
rayc ou U100
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E%a Nottinghamshire Report to Governance & Ethics
%4 1 County Council Committee

13 December 2017

Agenda Iltem: 5

REPORT OF SERVICE DIRECTOR - FINANCE, PROCUREMENT AND
IMPROVEMENT

UPDATE ON ‘LIMITED ASSURANCE’ INTERNAL AUDIT REPORTS IN
ADULTS’ SOCIAL CARE & HEALTH DEPARTMENT

Purpose of the Report

1

. To accompany a presentation to Members concerning two ‘limited assurance’ Internal Audit
opinions in the Adults’ Social Care and Health (ASCH) department, to enable the Committee
to determine whether any further actions or updates are required.

Information and Advice

2.

Members have requested to hear updates and further information concerning the
iImplementation of agreed actions to address the issues set out in two recent internal audit
reports.

Members discussed the 6-month progress report from the Internal Audit service at the
previous meeting on 8 November 2017. This included a brief outline of the issues identified
by the internal audit of the arrangements for procurement and tendering in the department
(report ref. 2017-90, July 2017). It was resolved that the Committee hears an update on
progress at its next meeting.

The Chairman of the Governance & Ethics Committee holds regular update meetings with the
Service Director — Finance, Procurement & Improvement and the Head of Internal Audit. The
Chairman was briefed on the internal audit of direct payments (report ref. 2016-50,
November 2017) and he requested that the Committee hears further details of the positive
actions being taken by the department to identify and tackle the fraud risks in this area of
service.

Officers from the ASCH Department will be in attendance at the meeting, alongside the
members of the Internal Audit service who carried out these pieces of work, to give a short
presentation on each and to answer any questions Members may have.

Members are reminded that quarterly updates are presented to the Governance & Ethics
Committee on all actions arising from Internal Audit’'s recommendations. The actions relating
to these two reports will be tracked through that procedure and Members will receive further
updates on progress with their implementation.

Other Options Considered
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7. No other options were considered as these updates were specific requests of Members.
Reason/s for Recommendation/s

8. To provide Members with the information they need to consider whether further actions or
updates are required.

Statutory and Policy Implications

9. This report has been compiled after consideration of implications in respect of crime and
disorder, data protection and information governance, finance, human resources, human
rights, the NHS Constitution (public health services), the public sector equality duty,
safeguarding of children and adults at risk, service users, smarter working, sustainability and
the environment and and where such implications are material they are described below.
Appropriate consultation has been undertaken and advice sought on these issues as
required.

Crime and Disorder Implications

Some of the issues dealt with by these internal audit reports concern the risk of fraud perpetrated
against the Council. The reports incorporate an assessment of how effective the arrangements
are for addressing these risks in accordance with the Council’s Counter Fraud and Counter
Corruption Strategy.

Data Protection and Information Governance

The scope of Internal Audit’s work includes the effectiveness of the Council’s arrangements for
protecting and managing information. Recommendations are raised wherever weaknesses are
identified, but there were no significant issues in this respect arising from these audits.

Financial Implications

Many of the actions identified by these reports aim to secure good value for money for the
Council and to minimise losses to fraudulent activity.

Implications for Service Users

Actions to improve value for money and to guard against losses to fraud all serve to maximise
the funds available for the delivery of essential services.

RECOMMENDATION

1) That Members consider whether they require any further actions or updates relating to the
steps being taken to address the issues identified in these two internal audit reports.

Nigel Stevenson
Service Director — Finance, Procurement & Improvement

For any enquiries about this report please contact: Rob Disney, Head of Internal Audit

Page 38 of 168 2



Constitutional Comments (LM 01/12/17])

10.The Governance and Ethics Committee is the appropriate body to consider the content of the
report . Members should consider whether there are any actions they require in relation to
the issues contained within the report.

Financial Comments (SES 28/11/17)

11.There are no specific financial implications arising directly from this report.

Background Papers and Published Documents

Except for previously published documents, which will be available elsewhere, the documents

listed here will be available for inspection in accordance with Section 100D of the Local

Government Act 1972.

¢ Internal Audit report on each of the areas covered above.

Electoral Division(s) and Member(s) Affected

e All
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E%a Nottinghamshire Report to Governance & Ethics

¥ 1 County Council Committee
13 December 2017

Agenda Item: 6

REPORT OF THE CORPORATE DIRECTOR OF RESOURCES

INFORMATION GOVERNANCE IMPROVEMENT PROGRAMME UPDATE

Purpose of the Report

1. The purpose of the report is to update Governance and Ethics Committee on progress in

establishing the Information Governance Improvement Programme and seek approval for
additional resources to support information governance efforts across the Council.

Information and Advice

Background

1.

The Council’s Information Governance (IG) approach requires improvement — evidenced
by internal and other audit findings; difficulties in supporting the Independent Inquiry into
Child Sexual Abuse (IICSA) and a recent fine by the Information Commissioner’s Office
((ICO). Most significantly though, in terms of an imperative for improvement in this area, is
the advent of the General Data Protection Regulation (GDPR). This EU law will be will
brought into force on 25" May 2018 and further specific UK arrangements will be
implemented via a new Data Protection Act which is expected to gain Parliamentary
approval in December 2017.

The change in the law recognises how important personal data is in the 21 century and
seeks to put in place safeguards and controls fit for the digital age. It is a step change in
data protection law which sees a shift in the balance of power from the organisations that
process data to the citizen’s to whom that data belongs. The new law will place increased
IG responsibilities on the Council (and other data controlling / processing organisations). It
also introduces more punitive measures for worst case data breaches and non-compliance
with the law (maximum fines of £17m and £8.5m respectively).

Against this background, Policy Committee considered and agreed proposals for an
Information Governance Improvement Plan and Programme at its June 2017 meeting.

Programme Set-Up

4.

Under the new GDPR principle of accountability, organisations are expected to be able to
evidence their compliance with the law. The Information Commissioner’s Office (the UK
regulator for Data Protection) will be looking for organisations to evidence and
demonstrate a commitment and journey towards GDPR compliance. Therefore, a key task
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10.

11.

12.

has been to set up the IG Improvement Programme to ensure that key facets are
documented and in place.

A Programme Board has been established and is chaired by the Corporate Director for
Resources who is also Programme Sponsor and the Council’s Senior Information Risk
Owner (SIRO). A Programme Delivery Group has also been established. Both the Board
and Delivery Group have cross-Council representation.

The Board has agreed a Programme Definition Document (PDD) which set the vision for
the Programme as:

A Council that protects and values information entrusted to it, in all that it does

Following further analysis, it has been decided to deliver the Programme in two sequential
phases. The first phase will focus upon efforts to become GDPR compliant and is
expected to run until late Summer/Autumn 2018. The second phase will focus upon
document management to ensure a more structured and controlled approach to the way
the Council stores and manages information.

One of the key tasks in the first phase of the Programme is to understand what data the
Council holds; why it is held and for how long; what is done with it; where it comes from
and goes to; who it is shared with; where it is stored; who can access it; and how it is
destroyed.

In order to get a greater understanding of this, a cross-Council information audit will be
undertaken and captured in an information asset register. The intention is that Programme
staff will support Information Asset Managers (typically Group Managers) and/or their
delegates to identify their information assets. This exercise will undoubtedly reveal gaps in
data protection and information management practice (e.g. where Privacy Impact
Assessments (PIAs); Information Sharing Agreements (ISAs); Privacy Notices etc. need to
be in place.

An action plan will be produced for each of the services visited as part of the audit. Each
action plan will detail the actions needed to address gaps, prioritised by risk. There is an
expectation that a strengthened IG function (see resourcing below) will support teams to
deliver the required actions.

Two pilots (Development Management Team in Place Department and the Adult Deaf and
Visual Impairment Team in Adult Social Care and Health (ASCH)) have been undertaken
to test the methodology for the information audit. Evaluation of the pilots and an
assessment of wider roll out will take place during November 2017 with a view to roll-out
commencing in January 2018.

As part of Programme set-up, research was undertaken into good practice from
elsewhere. This identified that Essex County Council (ECC) is a leader in the field of I1G,
with a strong relationship with the ICO. Their IG Service was commissioned to undertake
an IG Audit of the Council. This took place in September and, as expected, confirmed that
there are gaps in the Council’s IG performance. Audit recommendations have been added
to the Programme where they did not already feature, where considered appropriate by
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13.

14.

15.

the Programme Board. The Council will use other support offered by ECC to deliver its IG
Improvement Programme.

Aside from the information audit, another key strand of work within the Programme is
revising the Council’s Information Governance policies and procedures to ensure that they
are GDPR compliant. The intention is that policies are drafted in the next few months with
a view bringing them to this Committee on 1% February 2018 and then onwards to Policy
Committee March 2018.

Other elements of the Programme that need to be advanced are summarised below with

indicative timelines.

Area Description Timeline

Information Review, update and  document | Start Nov 17

Security information security approaches in line | Finish May 18
with GDPR requirements.

Third party | Undertake risk assessment and seek | Start Oct 17

data assurance of GDPR compliance from | Finish March 18

processors high risk third party data processors.
Devise a framework for GDPR
compliant contract and procurement
terms.

Privacy by | Design and document process to ensure | Start Oct 17
Design data protection is a key consideration at | Finish March 18
the outset and during the
implementation of business change (e.g.
projects; systems; process;

procurements etc.)

Training Review, specify and secure generic and | Start Jan 18
role specific IG training in line with | Finish April 18
training standards.

A programme plan has been developed although this will need to be iterated as

circumstances change. For instance, to account for the passing of the UK Data Protection
Act, which may supplement the GDPR in the UK. Also, to recognise that the delivery of the
Programme is contingent on availability of suitable resources (see below).

Schools

16.

The GDPR will have a significant impact on schools. Initial awareness raising has taken
place through the County’s portal for maintained schools and through the Governor’s
bulletin. The Council’s Education Standards and Inclusion Service is working to put in
place further support for schools during the Spring term, drawing upon ICO and
Programme input wherever possible.

Resourcing

17.

The June 2017 report to Policy Committee recommended that both temporary programme
and permanent staff resources be secured to deliver the Programme and strengthen the
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18.

19.

20.

21.

22.

23.

Council’s IG function. The Council historically has only one full-time post dedicated to IG,
with that post currently filled by an interim contractor.

The Programme discovery phase has established that, even with the additional two
permanent posts agreed by Policy Committee, the IG function would still be inadequately
resourced to be able to provide sufficient support to the business. By contrast, ECC has
twelve full-time equivalent posts in their IG Service.

To address this weakness, it is recommended that further permanent resources are put in
place to establish an IG business partner model to support Departments in their efforts to
be GDPR compliant and manage their information assets. The total cost of permanent
resources required, on top of that agreed by Policy Committee, would be £310,511
comprising:

¢ Information Governance Advisor — 5 x FTE. The posts would provide functionally
specific and consistent advice, guidance and support to Departments and develop
thematic expertise such as for training, information sharing, privacy impacts etc. Posts
subject to full job evaluation.

¢ A small development budget for training and strengthening the work of the function.

¢ A higher than anticipated salary for Data Protection Officer (see next paragraph).

¢ An additional Business Support Officer (subject to full job evaluation) to coordinate
information governance activity and practice across Legal, Democratic and Information
Governance functions

Under GDPR, the Council must have a designated Data Protection Officer (DPO) who will
provide expert advice on the Council's compliance with data protection law; have
resources at their disposal; and report to CLT. Policy Committee agreed to the
establishment of, and funding for, this post in June 2017. This post is deemed to be more
senior than originally envisaged and therefore some additional funding is needed to bridge
the salary gap (indicative Hay Band C to E) and this is contained in the request for
additional resources above. It is proposed that permanent IG staff are managed by the
DPO in an IG function.

It should be noted that suitably qualified and experienced data protection staff are
extremely difficult to secure in the current market. Efforts to appoint agency staff to provide
additional subject matter expertise have largely proved fruitless. To avoid a scenario
where there is inadequate resource in this area, a contingency will be put in place to
enable the Council to recruit and develop existing staff with the right attitude and aptitude
for the roles, with training and support provided to bridge the data protection and
information management knowledge gap.

Owing to the anticipated difficulty in this labour market and the short timescales before
GDPR becomes law, it is proposed that delegated authority is given to the Corporate
Director for Resources to vary structures and approaches in relation to IG within the
overall budget envelope for the function and Programme.

In terms of temporary Programme resources, ICT has identified that additional costs are

likely to be incurred beyond that approved by Policy Committee in June 2017. Resource
requirements will impact across many areas of ICT operations including information
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24,

25.

26.

architecture, access arrangements, ICT security, service desk and data flow mapping and
the most effective way to meet those needs is by securing contractor capacity. The
estimated cost of this is £200,000 (based on 24 months of contractor time) over 2017/18;
2018/19 and 2019/20 to be used flexibly to meet Programme needs.

An additional temporary Programme Officer is also required to develop key aspects of the
Programme given the level of resources that need to be devoted to the afore mentioned
information audit. The total cost of this is £91,180.

Funding to meet the additional temporary (£291,180) and permanent (£310,511) resources
set out in this report will be met through a request from contingency and the Section 151
Officer is aware of this.

If these additional resources are agreed, it is proposed that IG staffing structures and
budget are reviewed by December 2019 to take account of the impact of the change in
data protection law and the transition of the Information Governance Improvement
Programme to business as usual.

Communication

27.

28.

Risk

29.

30.

A communication plan has been developed for the Programme. This identifies and
segments key stakeholders and the proposed nature and method of communication with
them. It is intended to run a consolidated campaign, with key messages to raise and profile
the importance of data protection and good information management. This will build upon
the ‘Data Wise’ campaign of last year and, alongside more targeted communications, will
align to key milestones in the Programme plan.

The Extended Leadership Team on 14™ November focussed upon GDPR, the importance
of data protection. Experience from elsewhere suggests that senior management
championing and role modelling of information management good practice is an imperative
in creating the necessary cultural change in attitudes and behaviours.

There are a number of IG related risks to the Council. The key risk is that the Council, like
nearly every other data controlling / processing organisation in Europe, will not be GDPR
compliant by 25" May 2018. However, the ICO has acknowledged this but they are
expecting Authorities to have a clear risk-based approach and plan to full compliance.

More broadly, a register of IG risks and issues has been developed and will be actively
managed and reviewed by the Board to ensure Programme delivery can be kept on track.

Other Options Considered

31.

32.

The report is broadly reporting on progress in delivering the Programme.

In terms of resourcing for IG, various options were considered related to the levels of staff
required. The preferred option set out in this report is benchmarked against resource
levels in some similar local authorities. It reflects the fact that a step improvement is
needed in this area in order to support the Council’s journey to be compliant with the new.
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33.

The two year review point will enable structures to be assessed against progress and
performance at that time.

In terms of the DPO, various options were considered including assigning the role to
existing posts in the Council’s structure. These were discounted either on the grounds of
the postholder not having sufficient capacity / 1G expertise and / or being conflicted in
undertaking the role.

Reason/s for Recommendation/s

34.

The recommendations were arrived at following an assessment of the options available.
They are considered to offer the most cost effective solution to meeting the resource
requirements of the IG Improvement Programme and the permanent capacity for IG given
existing gaps in this area and the need for the strengthened approach required by the new
law and taking account of the risks of non-compliance.

Statutory and Policy Implications

35.

This report has been compiled after consideration of implications in respect of crime and
disorder, data protection and information governance finance, human resources, human
rights, the NHS Constitution (public health services), the public sector equality duty,
safeguarding of children and adults at risk, service users, smarter working, sustainability
and the environment and where such implications are material they are described below.
Appropriate consultation has been undertaken and advice sought on these issues as
required.

RECOMMENDATION/S

1) Consider the report and agree the frequency of updates required to this Committee.

2) Agree the approach to developing the Council’s information governance function and the
additional permanent and temporary resources as set out in the resources section of the
report, paragraphs 17 to 26 subject to approval of allocations from contingency by the
Finance and Major Contracts Management Committee.

3) Delegate authority to the Corporate Director for Resources to vary structures and

approaches in relation to information governance within the overall budget envelope for
the information governance function and Programme.

Heather Dickinson
Group Manager for Legal, Democratic Services and Complaints

For any enquiries about this report please contact: Caroline Agnew

Constitutional Comments ([SLB 30/11/2017])

36.Governance and Ethics Committee is the appropriate body to consider the content of this
report.
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Financial Comments (NS 5/12/17)

37.When the Council approved the Budget last February it also set out the current financial
challenges faced by the Council over the medium term. In approving any requests for further
funding the Council has to be mindful of the shortfall in funding of £62.9m over the next 3
years. Consequently, in approving these proposals it is necessary for the Committee to
understand there is a level of risk that bids for additional funding may be reduced. This will
need to be mitigated in some respects by underspends elsewhere in the department. All
proposals for permanent funding in future years will be considered when compiling the
Budget for 2018/19.

HR Comments ([JP 04/12/17])

38.The additional resources identified in the body of the report are subject to full job evaluation
and will be recruited to under the Authority’s recruitment policy.

Background Papers and Published Documents
Except for previously published documents, which will be available elsewhere, the documents
listed here will be available for inspection in accordance with Section 100D of the Local
Government Act 1972.

¢ Information Governance Improvement Programme — Programme Plan

Electoral Division(s) and Member(s) Affected

All
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E%a Nottinghamshire Report to Governance and Ethics
%4 1 County Council Committee

13 December 2017
Agenda Item: 7

REPORT OF THE MONITORING OFFICER

DISQUALIFICATION CRITERIA FOR COUNCILLORS - DEPARTMENT FOR
COMMUNITIES AND LOCAL GOVERNMENT CONSULTATION

Purpose of the Report

1.

To advise Committee about a Department for Communities and Local Government (DCLG)
consultation on proposed legislative changes to extend the criteria for disqualification of
councillors, and invite the views of Committee in relation to a draft response.

Information and Advice

2.

4.

DCLG has launched a consultation on updating and expanding the disqualification criteria for
councillors; a copy is included at Appendix 1. It is seeking responses to the consultation
questions set out on page 16 of Appendix 1.

The current disqualification criteria are set out in Section 80 of the Local Government Act
1972 and are summarised below.

A person is disqualified from standing as a candidate or being a member of a local authority
if they:

a. Are employed by the authority or a company under the control of the authority, or under
the direction of various local authority committees and boards;

b. Are subject to certain types of bankruptcy orders;
c. Have, within 5 years before being elected, or at any time since, been convicted of any
offence and received a sentence of imprisonment (suspended or not) for a period of not

less than three months without options of a fine;

d. Are disqualified under Part Il of the Representation of the People Act 1983 [election
offences];

e. Are ateacher in a school maintained by the local authority.

DCLG proposes the following additional disqualification criteria in relation to sexual offences
and anti-social behaviour:

a. To extend disqualification to cover offenders who are the subject of ‘notification
requirements’ but without extending it to persons who have not been either convicted or
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have not received a caution (which involves admission of guilt) in relation to a sexual
offence. Proposals do not extend to disqualification of persons who are subject to Sexual
Risk Orders; the rationale for this is that in these circumstances there is no conviction or
admission of guilt.

b. To extend disqualification to cover circumstances where orders are issued by the courts
in respect of civil injunctions and criminal behaviour orders following convictions.

6. DCLG has offered clarification on two points. Firstly, that the intention is for a short-term
injunction to have the effect of immediate disqualification of a sitting councillor, but that on the
expiry of the injunction the former councillor would thereafter be able to stand as a candidate
for election. Secondly, that the intention is for injunctions imposed as a result of behaviour
outside the area of the relevant council to attract disqualification.

7. The intention is that the new provisions will not be applied retrospectively. Sitting councillors
will not become disqualified; however relevant sex offender notifications, injunctions and
orders which were imposed prior to the new provisions coming into force, but which remain in
effect, will act to disqualify the councillor from standing for re-election after the changes come
into force.

8. A draft response has been prepare for Committee’s consideration and is attached at
Appendix 2.

Other Options Considered
9. Committee may decide not to respond to the consultation.
Reason/s for Recommendation/s

10. For Committee to take the opportunity to proactively contribute to DCLG’s review of
legislation in relation to local authority councillors.

Statutory and Policy Implications

11.This report has been compiled after consideration of implications in respect of crime and
disorder, data protection and information governance, finance, human resources, human
rights, the NHS Constitution (public health services), the public sector equality duty,
safeguarding of children and adults at risk, service users, smarter working, sustainability and
the environment and where such implications are material they are described below.
Appropriate consultation has been undertaken and advice sought on these issues as
required.

Crime and Disorder Implications

The proposed measures may contribute to the protection of the public and address unlawful and
unacceptable behaviour.

Human Rights Implications
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Councillors make strategic decisions that affect the lives of those living and working in their area.
They have a leading role to play in building and preserving a society where the rights and
freedoms of individuals are respected.

Everyone has a right to a fair hearing and no punishment without law, a right to a private life and
a right to protest. Members should consider whether the proposals strike the correct balance
between ensuring these rights are upheld, while also taking into account the interests of the
wider community, protection of other people’s rights and safety, and prevention of crime.

Safeguarding of Children and Adults at Risk Implications

The proposal is that anyone who is on the sex offenders register should be barred from standing
for election or holding office as a local authority member; this may contribute to the safeguarding
of children and adults at risk.

Public Sector Equality Duty

Question 5 of the consultation asks members to specifically consider the proposals in light of the
Public Sector Equality Duty.

RECOMMENDATION/S

1) That Members consider the draft consultation response at Appendix 2 and decide whether
any amendment or addition is required.

Jayne Francis-Ward
Corporate Director Resources and Monitoring Officer

For any enquiries about this report please contact:
Sue Bearman, Senior Solicitor
susan.bearman@nottscc.gov.uk

0115977378

Constitutional Comments (SMG 21/11/2017)

12. The Governance and Ethics Committee is the appropriate body to consider the content of
this report.

Financial Comments (SES 21/11/17)

13.There are no specific financial implications arising directly from this report.

Background Papers and Published Documents
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Except for previously published documents, which will be available elsewhere, the documents
listed here will be available for inspection in accordance with Section 100D of the Local DCLG
Act 1972.

e None

Electoral Division(s) and Member(s) Affected

o All
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Scope of the consultation

A consultation paper issued by the Department for Communities and Local
Government on behalf of the Secretary of State

Topic of this
consultation:

This consultation paper sets out the government’s proposals for
updating the criteria disqualifying individuals from standing for, or
holding office as, a local authority member, directly-elected mayor
or member of the London Assembly.

Scope of this
consultation:

The Department for Communities and Local Government is
consulting on proposals to update the criteria disqualifying
individuals from standing for, or holding office as, a local authority
member, directly-elected mayor or member of the London
Assembly, if they are subject to:

e the notification requirements set out in the Sexual Offences
Act 2003 (commonly referred to as ‘being on the sex
offenders register’);

e a civil injunction granted under section 1 of the Anti-social
Behaviour, Crime and Policing Act 2014; or

e a Criminal Behaviour Order made under section 22 of the
Anti-social Behaviour, Crime and Policing Act 2014.

Any changes to the disqualification criteria would require changes
to primary legislation, in particular the Local Government Act 1972,
the Local Democracy, Economic Development and Construction
Act 2009, and the Greater London Authority Act 1999.

The proposed changes would not act retrospectively.

Geographical
scope:

The proposals in this consultation paper apply to certain authorities
in England, including local authorities, combined authorities and
the Greater London Authority. They do not apply to authorities in
Wales, Scotland or Northern Ireland.

Impact
Assessment:

No impact assessment has been produced for this consultation.
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Basic Information

To:

This consultation is open to everyone. We particularly seek the
views of individual members of the public, prospective and
current councillors and those bodies that represent the
interests of local authorities and councillors at all levels.

Body responsible
for the
consultation:

The Local Government Stewardship Division in the Department
for Communities and Local Government is responsible for
conducting the consultation.

Duration: The consultation will begin on Monday 18 September 2017.
The consultation will run for 12 weeks and will close on Friday
8 December 2017. All responses should be received by no later
than 5pm on Friday 8 December 2017.

Enquiries: If you have any enquiries, please contact:

Stuart Young
email: stuart.young@communities.gsi.gov.uk

DCLG Tel: 0303 44 40000
How to respond:

Please respond by email to:
Section80consultation@communities.gsi.gov.uk

Alternatively, please send postal responses to:

Stuart Young

Department for Communities and Local Government
2nd Floor, NE, Fry Building

2 Marsham Street

London

SW1P 4DF

Responses should be received by 5pm on Friday 8 December
2017.

How to respond:

You can respond by email or by post.

When responding, please make it clear which questions you
are responding to.

When you reply it would be very useful if you could confirm
whether you are replying as an individual or submitting an
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official response on behalf of an organisation, and include:
- your name

- your position (if applicable)

- the name and address of your organisation (if applicable)
- an address, and

- an email address (if you have one)
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Introduction

1. Local authority members (i.e. councillors), mayors of combined authorities,
members of the Greater London Assembly and the London Mayor take strategic
decisions that affect all our lives. They decide how best to use taxpayers’ money
and manage local authority resources, including property, land and assets. They
also have a leading role to play in building and preserving a society where the rights
and freedoms of individuals are respected. They should be community champions.
It is vital, therefore, that they have the trust of the electorate.

2. The Government considers that there should be consequences where councillors,
mayors and London Assembly members fall short of the behaviour expected of
anyone in a free, inclusive and tolerant society that respects individuals and society
generally, and where this has led to enforcement action against an individual.

3. Existing legislation prevents individuals standing, or holding office, as a local
authority member, London Assembly member or directly-elected mayor if they have,
within five years of the day of the election, or since their election, been convicted in
the UK, Channel Islands or Isle of Man of any offence and have received a
sentence of imprisonment, suspended or not, for a period of not less than three
months without the option of a fine.

4. The Government considers that the law should be updated to reflect new options
which exist to protect the public and address unlawful and unacceptable behaviour.

5. This consultation proposes updating the disqualification criteria in section 80 of the
Local Government Act 1972, paragraph 9 of schedule 5B to the Local Democracy,
Economic Development and Construction Act 2009, and section 21 of the Greater
London Authority Act 1999 to prohibit those subject to the notification requirements
(commonly referred to as ‘being on the sex offenders register’) and those subject to
certain anti-social behaviour sanctions from being local authority members, London
Assembly members or directly-elected mayors.

6. This consultation does not propose changing the disqualification criteria for Police
and Crime Commissioners (PCCs). For the purposes of this consultation, ‘local
authority member’ also extends to directly-elected mayors and co-opted members
of authorities, and ‘local authority’ means:

a county council
a district council
a London Borough council
a parish council

The disqualification criteria in section 80 of the Local Government Act 1972,
paragraph 9 of schedule 5B to the Local Democracy, Economic Development and
Construction Act 2009, and section 21 of the Greater London Authority Act 1999 do
not cover the Council of the Isles of Scilly or the Common Council of the City of
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London. Therefore, the proposals in this consultation do not extend to these
councils.
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The Current Disqualification Criteria

7. Under section 80 of the Local Government Act 1972, a person is disqualified from
standing as a candidate or being a member of a local authority, if they:

are employed by the local authority;

are employed by a company which is under the control of the local authority;
are subject to bankruptcy orders;

have, within 5 years before being elected, or at any time since being elected,
been convicted in the UK, Channel Islands or Isle of Man of any offence and
have received a sentence of imprisonment (suspended or not) for a period of
not less than three months without the option of a fine;

are disqualified under Part Il of the Representation of the People Act 1983;
are employed under the direction of various local authority committees, boards
or the Greater London Authority; or

are a teacher in a school maintained by the local authority.

8. Paragraph 9 of schedule 5B to the Local Democracy, Economic Development and
Construction Act 2009 sets out the criteria on disqualification from standing as, or
being, a directly-elected mayor of a combined authority. A person is disqualified
from being elected or holding office as the mayor of a combined authority if they:

hold any paid office or employment (other than the office of mayor or deputy
mayor), including any appointments or elections made by or on behalf of the
combined authority or any of the constituent councils of the combined authority;
are subject to bankruptcy orders;

have, within 5 years before being elected, or at any time since being elected,
been convicted in the UK, Channel Islands or Isle of Man of any offence and
have received a sentence of imprisonment (suspended or not) for a period of
not less than three months without the option of a fine; or

is disqualified for being elected or for being a member of a constituent council
under Part 3 of the Representation of the People Act 1983.

9. Section 21 of the Greater London Authority Act 1999 disqualifies someone from
being the Mayor or an Assembly member if they:

are a member of staff of the Authority;

hold an office that disqualifies the holder from being Mayor or an Assembly
member;

are subject to bankruptcy orders are bankrupt or have made a composition
agreement with creditors;

have, within 5 years before being elected, or at any time since being elected,
been convicted in the UK, Channel Islands or Isle of Man of any offence and
have received a sentence of imprisonment (suspended or not) for a period of
not less than three months without the option of a fine;

are disqualified under section 85A or Part Il of the Representation of the
People Act 1983 from being the Mayor or an Assembly member; or
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e are a paid officer of a London borough council who is employed under the
direction of:

©)

©)

a council committee or sub-committee whose membership includes the
Mayor or someone appointed on the nomination of the Authority;

a joint committee whose membership includes a member appointed on the
nomination of the council and a member appointed on the nomination of the
Authority;

the council executive, or one of its committees, whose membership includes
the Mayor or someone appointed on the nomination of the Authority;

a member of the council’s executive who is the Mayor or someone appointed
on the nomination of the Authority.
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Sexual Offences

10. The Government considers that anyone who is subject to sex offender notification
requirements, commonly referred to as ‘being on the sex offenders register’, should
be barred from standing for election, or holding office, as a local authority member,
directly-elected mayor or member of the London Assembly. The period of time for
which they would be barred would end once they were no longer subject to these
notification requirements.

11.An individual can become subject to notification requirements by committing certain
criminal acts or being issued with certain types of civil order:

Being subject to sex offender notification requirements is an automatic
consequence of being cautioned or convicted of a sexual offence listed in
Schedule 3 of the Sexual Offences Act 2003 (see:
http://www.legislation.gov.uk/ukpga/2003/42/schedule/3).

Sexual Harm Prevention Orders are civil orders intended to protect the public
from offenders convicted of a sexual or violent offence who pose a risk of
sexual harm to the public by placing restrictions on their behaviour. Offenders
who are subject to Sexual Harm Prevention Orders become subject to
notification requirements.

Notification Orders are civil orders intended to protect the public in the UK
from the risks posed by sex offenders who have been convicted, cautioned,
warned or reprimanded for sexual offences committed overseas. Such
offenders may be British or foreign nationals convicted, cautioned etc. abroad
of a relevant offence. Offenders who are subject to Notification Orders
become subiject to notification requirements.

12.The duration of the notification requirement period (i.e. how long a person is on the
sex offenders register) is set out in the Sexual Offences Act 2003 and in the table
below. The courts have no discretion over this.

Where the (adult) offender is: The notification period

is:

Sentenced to imprisonment for life or to a term | An indefinite period
of 30 months or more

Detained in a hospital subject to a restriction An indefinite period

order

Sentenced to imprisonment for more than 6 10 years
months but less than 30 months imprisonment

Sentenced to imprisonment for 6 months or 7 years
less

Detained in a hospital without being subjectto | 7 years
a restriction order

Cautioned 2 years
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Conditional discharge The period of the
conditional discharge
Any other description (i.e. community 5 years

sentence, fine)

These periods are halved for offenders who are under 18 on the date of the caution,
conviction or finding, as defined within the 2003 Act.

13. Offenders who are subject to the notification requirements must notify the police of
(amongst other things) their: name, date of birth, national insurance number, home
address, passport number, bank account and credit card details. They must do this
annually, any time the details change or when they travel abroad. They must also
notify the police when they stay or reside with a child for more than 12 hours.

14.Further information on the Sexual Offences Act 2003 can be found at;
https://www.gov.uk/government/publications/quidance-on-part-2-of-the-sexual-
offences-act-2003.

15.The Government does not propose including another type of civil order, the Sexual
Risk Order, as this person would not have been convicted or cautioned of a sexual
offence under the Sexual Offences Act 2003 and are not subject to notification
requirements for registered sex offenders. A Sexual Risk Order does require the
individual to notify to the police their name and their home address. A Sexual Risk
Order can be sought by the police against an individual who has not been
convicted, cautioned etc. of an offence under Schedule 3 or Schedule 5 of the 2003
Act but who is nevertheless thought to pose a risk of harm to the public in the UK
and/or children or vulnerable adults abroad.

Q1. Do you agree that an individual who is subject to the notification requirements
set out in the Sexual Offences Act 2003 (i.e. who is on the sex offenders register)
should be prohibited from standing for election, or holding office, as a member of a
local authority, mayor of a combined authority, member of the London Assembly or
London Mayor?

Q2. Do you agree that an individual who is subject to a Sexual Risk Order should
not be prohibited from standing for election, or holding office, as a member of a
local authority, mayor of a combined authority, member of the London Assembly or
London Mayor?
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Anti-Social Behaviour

16. Anti-social behaviour blights people's lives and can leave victims feeling powerless.
These are a range of powers to the courts, police and local authorities to tackle the
problems in the table below.

17.The Government considers that an individual who is subject to an anti-social

behaviour sanction that has been issued by the court, i.e. a Civil Injunction or a
Criminal Behaviour Order, should be barred from standing for election, or holding

office, as a local authority member, directly-elected mayor or member of the London
Assembly. The period of time for which they would be barred would end once they
were no longer subject to the injunction or Order.

Anti-Social Behaviour (ASB) Powers

Type

Power

Description

Issued by
the court
to deal
with
individuals

Civil
Injunction

A civil order with a civil burden of proof. The
injunction can include both prohibitions and
positive requirements to tackle the underlying
causes of the behaviour. Applications can be
made by police, councils, social landlords,
Transport for London, Environment Agency,
Natural Resources Wales and NHS Protect.

Criminal
Behaviour
Order

A court order available on conviction. The order
can be issued by any criminal court against a
person who has been convicted of an offence. It is
aimed at tackling the most persistently anti-social
individuals who are also engaged in criminal
activity. The order can include both prohibitions
and positive requirements. Applications are made
by the prosecution, in most cases by the Crown
Prosecution Service, either at its own initiative or
following a request from the police or council.

Used by
the police
to move
problem
groups or
individuals
on

Dispersal
Power

A flexible power which the police can use in a
range of situations to disperse anti-social
individuals and provide immediate short-term
respite to a local community. It allows the police to
deal instantly with someone’s behaviour and
prevent it escalating. The use of the power must
be authorised by an officer of at least inspector
rank, to be used in a specific locality for up to 48
hours or on a case by case basis. This is to
ensure that the power is used fairly and
proportionately and only in circumstances in which
it is necessary.
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Issued by
councils,
the police
and social
landlords
to deal
with
problem
places

Community
Protection
Notice

A notice designed to deal with particular problems
which negatively affect the community’s quality of
life. The Notice can be issued to anyone aged 16
or over, businesses or organisations. This is a two-
stage power and a written warning has to be
issued first. Failure to stop the behaviour or take
action to rectify the problem would lead to the
notice being issued. The power can be used by
councils, police and social landlords (if designated
by the council).

Public
Spaces
Protection
Order

Designed to deal with anti-social behaviour in a
public place and apply restrictions to how that
public space can be used to stop or prevent anti-
social behaviour. The order is issued by the
council. Before the order can be made, the council
must consult with the police and whatever
community representatives they think appropriate,
including regular users of the public space. Before
the order is made the council must also publish the
draft order.

Closure
Power

A fast and flexible two-stage power. Can be used
to quickly close premises which are being used, or
likely to be used, to commit nuisance or disorder,
including residential, business and licensed
premises. The police and councils are able to
issue Closure Notices for up to 48 hours and the
courts are able to issue Closure Orders for up to
six months if satisfied that the legal tests have
been met. Following the issue of a Closure Notice,
an application must be made to the magistrates’
court for a closure order.

Q3. Do you agree that an individual who has been issued with a Civil Injunction

(made under section 1 of the Anti-social Behaviour, Crime and Policing Act 2014) or
a Criminal Behaviour Order (made under section 22 of the Anti-social Behaviour,
Crime and Policing Act 2014) should be prohibited from standing for election, or
holding office, as a member of a local authority, mayor of a combined authority,
member of the London Assembly or London Mayor?

Q4. Do you agree that being subject to a Civil Injunction or a Criminal Behaviour
Order should be the only anti-social behaviour-related reasons why an individual
should be prohibited from standing for election, or holding office, as a member of a
local authority, mayor of a combined authority, member of the London Assembly or
London Mayor?
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Retrospection

18.Legislation does not generally apply retrospectively, the principle being that the law
should operate in a clear and certain manner and the public is entitled to know the
state of the law at a particular time.

19.The proposals in this consultation would not apply retrospectively, i.e. any
incumbent local authority member, directly-elected mayor or member of the London
Assembly, who is on the sex offenders register or subject to a Civil Injunction or
Criminal Behaviour Order at the time the changes come into force would not be
affected.

20. Such individuals would of course be prevented from standing for re-election after
the changes came into force.
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Questions

Q1. Do you agree that an individual who is subject to the notification
requirements set out in the Sexual Offences Act 2003 (i.e. is on the sex offenders
register) should be prohibited from standing for election, or holding office, as a
member of a local authority, mayor of a combined authority, member of the London
Assembly or London Mayor?

Q2. Do you agree that an individual who is subject to a Sexual Risk Order should
not be prohibited from standing for election, or holding office, as a member of a
local authority, mayor of a combined authority, member of the London Assembly or
the London Mayor?

Q3. Do you agree that an individual who has been issued with a Civil Injunction
(made under section 1 of the Anti-social Behaviour, Crime and Policing Act 2014) or
a Criminal Behaviour Order (made under section 22 of the Anti-social Behaviour,
Crime and Policing Act 2014) should be prohibited from standing for election, or
holding office, as a member of a local authority, mayor of a combined authority,
member of the London Assembly or London Mayor?

Q4. Do you agree that being subject to a Civil Injunction or a Criminal Behaviour
Order should be the only anti-social behaviour-related reasons why an individual
should be prohibited from standing for election, or holding office, as a member of a
local authority, mayor of a combined authority, member of the London Assembly or
London Mayor?

Q5. Do you consider that the proposals set out in this consultation paper will
have an effect on local authorities discharging their Public Sector Equality Duties
under the Equality Act 2010?

Q6. Do you have any further views about the proposals set out in this
consultation paper?
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About this consultation

This consultation document and consultation process have been planned to adhere to the
Consultation Principles issued by the Cabinet Office.

Representative groups are asked to give a summary of the people and organisations they
represent, and where relevant who else they have consulted in reaching their conclusions
when they respond.

Information provided in response to this consultation, including personal information, may
be published or disclosed in accordance with the access to information regimes (these are
primarily the Freedom of Information Act 2000 (FOIA), the Data Protection Act 1998 (DPA)
and the Environmental Information Regulations 2004.

If you want the information that you provide to be treated as confidential, please be aware
that, under the FOIA, there is a statutory Code of Practice with which public authorities
must comply and which deals, amongst other things, with obligations of confidence. In
view of this it would be helpful if you could explain to us why you regard the information
you have provided as confidential. If we receive a request for disclosure of the information
we will take full account of your explanation, but we cannot give an assurance that
confidentiality can be maintained in all circumstances. An automatic confidentiality
disclaimer generated by your IT system will not, of itself, be regarded as binding on the
Department.

The Department for Communities and Local Government will process your personal data
in accordance with DPA and in the majority of circumstances this will mean that your
personal data will not be disclosed to third parties.

Individual responses will not be acknowledged unless specifically requested.

Your opinions are valuable to us. Thank you for taking the time to read this document and
respond.

Are you satisfied that this consultation has followed the Consultation Principles? If not or
you have any other observations about how we can improve the process please contact us
via the complaints procedure.
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Appendix 2

Draft Response Letter

Re: Government consultation on disqualification criteria for councillors

On 13 December 2017 the County Council’'s Governance and Ethics Committee
considered your consultation paper and the specific consultation questions, and
has asked me to respond to the questions, on behalf of the council, as follows.

Q.1 Agree.
Q.2 Agree.
Q.3 Agree, but see response to section 6 below
Q.4 Agree.

Q.5 Any effect will be unquantifiable, but, if anything, should encourage a more
positive environment for recruitment of candidates and should, generally, improve
the image of councillors.

Q.6 There is some concern over the potential for the use of anti-social behaviour
measures within the context of protests and demonstrations, and their
consequences for later candidature for office. Examples of currently highly sensitive
areas of dispute include shale gas exploration and protests against tree removal.
This may be a different kind of behaviour to that which the anti-social behaviour
legislation may have been primarily intended to cover, but is behaviour which may
potentially be within its ambit.

Jayne Francis-Ward

Corporate Director Resources and Monitoring Officer
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E%a Nottinghamshire Report to Governance and Ethics
%4 1 County Council Committee

13 December 2017

Agenda Item: 8

REPORT OF THE MONITORING OFFICER
OUTCOMES FROM THE COMPLAINTS PROCESS - APRIL 2016 TO MARCH
2017

Purpose of the Report

1. The purpose of this report is to present a summary of complaints made to the County
Council between 1% April 2016 and 31 March 2017

Information and Advice
Introduction

2. The Complaints and Information Team (C&IT) is based at County Hall and deals with all the
formal complaints made to the Council including those made through the Local Government
Ombudsman. The team is distinct from the Customer Service Centre. The Complaints and
Information Team also deals with all requests made under the Freedom of Information Act,
Access to Records requests and data breaches.

3. The aim of the complaints service is to provide a responsive and outcome focussed local
complaints system. Formal complaints are those which require some element of
investigation and an official written response under one of the Council’s complaints
procedures.

4. Members will be aware that there are three complaints processes; two of which, children’s
and adult’s social care processes, are statutory. The corporate complaints process deals
with all other areas of Council service. Members receive quarterly reports giving details of
completed complaints in their area and the outcome for each complaint.

5. Where complaints are partially or fully upheld, the remedies offered aim to be proportionate
to the nature of the fault found and the level of impact this caused to the customer or service
user. Remedies offered at the early stages include a full written explanation with an apology
and in some cases a meeting may also be arranged. It should be noted that the majority of
all formal complaints are completed at the earliest stage of the process and resolved at local
level without further escalation. There has been a reduction in the number of complaints
escalated to an independent investigation at Stage 2 as there has been more emphasis on
working to resolve complaints at the initial stage including exploring alternative resolution
options.

6. The outcomes of complaint investigations are valuable for the Council to monitor so
performance can be improved however it is also important to know that in the majority of
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10.

11.

12.

13.

cases where complaints are partially or fully upheld, the service failures identified relate to
individual cases rather than across a whole service area.

Where the evidence does demonstrate that policy or procedural changes are required an
action plan is created and monitored and shared with Leadership teams to ensure that
service improvements are made. In addition, the Service and Corporate Directors for
Children’s Social Care receive all reports from the independent panels, who review the
complaint at the final stage of the statutory process, and approve an action plan to carry out
any recommendations.

The Complaints and Information Team are committed to ensuring all Nottinghamshire
residents and their representatives receive an equitable and independent service in
response to any concerns or complaints they raise with the Council. As we aim to seek a
considered response and resolution to all complaints, we welcome contact from Members at
the earliest opportunity when raising concerns on their constituents’ behalf.

The statistical information relating to complaints made directly to the Council is set out in
Appendix A to this report. The total number of complaints received is consistent with
previous years’ figures however anecdotal evidence suggests the focus and nature of some
complaints is changing. For example we have seen an increase in complex complaints
which cover more than one area of service; including children and adults with complex
needs requiring coordinated services from more than one organisation or independent
service provider. These inevitably require specialised skills and knowledge to manage
however are also more likely to be escalated by the complainant or their representative if the
outcome they are seeking is unlikely to be achieved, which can interrupt the formal
complaints process.

Children’s Social Care

It is important to understand complaints in the context of whole service provision. Children’s
Social Care dealt with 9317 referrals in the year ending 31/03/17. At this time there were 859
children on child protection plans, and 775 Looked After Children. There were 4319 children
assessed as Children in Need during this period with 292 children with 1 or more recorded
disabilities.

The number of complaints received during the year is 271 which is consistent with the
previous years’ figures. The statutory children’s social care complaints process has 3
stages: initial response, independent investigation, and finally a review by a panel of 3
independent people.

Of the complaints completed at Stage 1 during this period 114 were not upheld, 61 partially
upheld and 31 fully upheld. It should also be noted that during the year, 4 complaints were
independently investigated at Stage 2 and of these 3 were partially upheld and 1 not upheld.
Three complaints were escalated and independently reviewed at Stage 3 and all
recommendations were actioned.

The main themes of children’s social care complaints include; delay in an assessment
process, concerns about the content or outcome of assessments, professional decisions in
child protection cases, the action or conduct of individual workers and the way referrals have
been handled. A significant number of children’s social care complaints arise where there is
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conflict within families and disputes regarding contact arrangements between children and
family members.

14. Some of the more complex complaints received concern the process followed in completing
Education, Health and Care (EHC) plans which are managed by the Integrated Children’s
Disability Service however involve assessments and consultation with partner organisations.
EHC plans are for children and young people whose special educational needs require more
help than would normally be provided in a mainstream education setting.

16 Further examples include complaints which relate to historical and contemporaneous
allegations made against people who have or currently work with children. These can be
difficult to manage and resolve, as they are also very difficult for the subjects of the
complaints, and they potentially have a significant impact for an individual in terms of their
employment. Disputes commonly arise when the person at the centre of the allegation
wishes to challenge the evidence provided by third parties, the process of the investigation
and the outcome decision reached by the concluding multi-agency strategy meetings.

15. The learning outcomes from upheld complaints identified; that information in assessments
and social work reports should be recorded more accurately and shared with parents
promptly to allow an opportunity for further discussions and factual amendments to be made.
In cases where a complainant strongly disagreed with a professional view, the remedy
offered was the opportunity to submit their own written views to be considered alongside the
social work assessment. The reasons for most complaints to be upheld or partially upheld
relate to individual cases and often involve some form of communication issue.

Adult Social Care

16.During 2016/17 Adult Social Care received 26,239 new contacts — 5,320 younger adults,
20,919 older adults.

17.The number of complaints received in the year is 334 which is an increase in the number
received during the same period the previous year however is consistent with the previous
years’ and general trends.

18.The main themes relate to the provision of services following changes in assessment criteria
and decisions in some cases not to fund long term care for service users. Other issues are
paying for care, hospital discharge arrangements, the reduction in care packages and the
quality of care from homecare or residential care providers. More complex complaints arose
from disputes about the process or outcome of safeguarding investigations or where there
was conflict between family members regarding the care and best interests of elderly
parents.

19.0f those completed during the same period 85 were not upheld, 67 were partially upheld
and 50 were fully upheld following investigation which is again consistent with the previous
years’ figures.

20.Where complaints were upheld the remedies offered in addition to an apology included;
offers to reassess the service user which in some cases led to a change of decision about
provision of services and good will gesture payments. Other outcomes identified were;
improvements required in communication with close family members for example; following
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the outcome of safeguarding investigations, explaining personal budgets and the process for
paying for care.

21. As in children’s social care complaints about assessments, where families are unhappy with
the conclusions reached, are very individual and generally have no ongoing lessons that can
be drawn from them.

Corporate Complaints

22.The number of corporate complaints received during the year was 588 which was an
increase on the previous years’ figure of 428 however 108 of these concerned the
introduction of the registration process for use of Household Waste Recycling Centres in
Nottinghamshire. The majority of these complaints were received in the period between
April and September 2016 and resolved quickly with an explanation. One complainant
escalated his complaint to the Local Government Ombudsman about the requirement to
register for the scheme however the LGO didn’t find fault in the Council’s decision or
consider that the complainant had been caused a significant injustice. In a few cases further
assistance and apologies were offered initially when some technical issues occurred with the
online registration form. The second half of the year saw a significant decrease in the
number of complaints about the scheme and have reduced further since March 31, 2017.

23. A large proportion of complaints received each year relate to highways issues including
traffic management, tree, hedge and verge maintenance and the lack of response to fault
reporting in this area of work. Since April 2016 The Complaints and Information Team have
been working with Via to ensure a good level of service is provided for responding to and
monitoring highways complaints.

24. Another main area are transport complaints including individual and isolated issues with bus
services, changes to bus timetables, the issuing of concessionary bus passes and a small
number of complaints about the process followed to relocate bus stops.

25. Of the complaints which were completed and resolved at Stage 1 during the year, 303
complaints were not upheld, 65 partially upheld and 127 fully upheld. The remedies
included written apologies, with an explanation or advice and on some occasions small good
will gesture payments were offered.

26. There were 5 complaints independently investigated at the second stage of the complaints
process with 4 not upheld and 1 partially upheld which was then resolved by a letter of

apology.
Other Options Considered
27.No other options considered
Reason/s for Recommendation/s

28.To enable members to scrutinise complaints dealt with using the corporate complaints
procedure between 1% April 2016 and 31° March 2017.

Statutory and Policy Implications
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29.This report has been compiled after consideration of implications in respect of crime and
disorder, data protection and information governance finance, human resources, human
rights, the NHS Constitution (public health services), the public sector equality duty,
safeguarding of children and adults at risk, service users, smarter working, sustainability and
the environment and where such implications are material they are described below.
Appropriate consultation has been undertaken and advice sought on these issues as
required.
Financial Implications

30.Nine complaints that were upheld involved disputes about care fees and the remedy offered
and accepted in each case was to waiver of a proportion of the charge. This amounted to
£6100 in total.

RECOMMENDATION

That members consider whether there are any actionst they require in relation to the issues
contained within the report.

Jayne Francis-Ward
Corporate Director Resources

For any enquiries about this report please contact:
Laura Mulvany-Law, Senior Practicioner Complaints and Information Team — 0115 977 2788

Constitutional Comments (SLB 29/11/17)

31.Governance and Ethics Committee is the appropriate body to consider the content of this
report. If Committee resolves that any actions are required it must be satisfied that such
actions are within the Committee’s terms of reference.

Financial Comments (SES 29/11/17)

32.The financial implications are set out in the report.

Except for previously published documents, which will be available elsewhere, the documents

listed here will be available for inspection in accordance with Section 100D of the Local

Government Act 1972.
e None

Electoral Division(s) and Member(s) Affected

e All
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Formal complaints from 1% April 2016-31%" March 2017

Appendix A
with annual

comparison

Adult Social Care 2014/15 2015/16 2016/17
Total received 275 288 334
Completed complaints

Not upheld 79 104 85
Partially upheld 79 64 67
Fully upheld 48 55 50
Completed within 6 99% 93% 99%
month timescale

Children’s Social 2014/15 2015/16 2016/17
Care

Total received 273 312 271
Completed complaints

Not upheld 105 129 114
Partially upheld 74 83 61
Fully upheld 30 45 31
Stage 1 responses 85% 82% 83%
completed in 20 (48% completed | (48% completed | (41% completed
working day in 10 working in 10 working in 10 working
timescale days) days) days)
Complaints 7 9 4
investigated at

Stage 2

Complaints 6 5 3
considered at

Stage 3

Corporate service 2014/15 2015/16 2016/17
Total received 604 428 588
Completed complaints

Not upheld 222 181 303
Partially upheld 100 84 65
Fully upheld 188 153 127
Stage 1 responses 89% 84% 81%
completed in 20

working day

timescale

Complaints 6 7 5
investigated at

Stage 2

Complaints 0 0 0
considered at
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E%a Nottinghamshire Report to Governance and Ethics
%4 1 County Council Committee

13 December 2017
Agenda Item: 9

REPORT OF THE MONITORING OFFICER

LOCAL GOVERNMENT OMBUDSMAN DECISIONS APRIL — OCTOBER 2017

Purpose of the Report

1. The purpose of this report is to inform the Committee about the Local Government
Ombudsman’s (LGO) decisions relating to the Council in the period April - October 2017.

Information and Advice

2. The Committee considered the LGO’s annual letter at its November meeting and asked to
see LGO decisions regularly and promptly after the decision notice has been received. This
report therefore gives details of all the decisions received so far this financial year. There are
a significant number of decisions reported in this 7 month period, however in future reports
will be brought to each Committee meeting (where LGO decision have been received that
month) and there will therefore be fewer decisions for the Committee to consider. It is
proposed once this reporting cycle has become established, to submit all the decisions
where an investigation has occurred to give the Committee a complete view of all decisions
whether upheld or not.

3. The Local Government Ombudsman (LGO) provides a free, independent and impartial
service to members of the public. It looks at complaints about Councils and other
organisations. It only looks at complaints when they have first been considered by the
Council and the complainant remains dissatisfied. The LGO cannot question a Council's
decision or action solely on the basis that someone does not agree with it. However, if the
LGO finds that something has gone wrong, such as poor service, service failure, delay or
bad advice and that a person has suffered as a result, the LGO aims to get the Council to
put it right by recommending a suitable remedy.

4. The LGO publishes its decisions on its website (www.lgo.org.uk/) .The decisions are
anonymous but the website can be searched by Council name or subject area.

5. A total of 49 decisions relating to the action of this Council have been made by the LGO in
this period. 24 cases were closed after initial enquiries, as no further action was deemed to
be appropriate. 25 cases were the subject of an investigation by the LGO, and of these
maladministration was found in 12 cases, all of which are attached to this report as appendix
A. 5 of the cases relate to Adult Social Care, 3 to children’s services, 3 to school admissions
appeals and 1 concerns aspects of both adults and children’s social care.
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6. One of the complaints relating to Adult Social Care (16 009251) was the subject of a Public
Report; this means that the LGO issues a press release about the case. The complaint
related to the visiting rights of a family member whose relative was in a Care Home. As this
complaints went to public report it has already been considered by Adult Social Care and
Public Health Committee in September.

7. In two other cases Adult Social Care agreed to conduct re-assessments of the financial
circumstances of service users, and in a third although fault was found the LGO recognised
the Council had already remedied the fault. The final case concerned the care provided, to a
service user by a Care Home (on behalf of the Council). A safeguarding investigation found
that this was inadequate, and some of the fees paid by the service user were refunded.

8. In the 3 cases related to school admissions appeals, there was fault in that the clerks notes
of the appeals (all held on the same day relating to the same school) did not show how the
Panel reached its decision, and therefor the Council agreed to offer fresh appeals in all three
cases.

9. There were no other themes highlighted within the complaints; the issues were related to the
individual circumstances of each case.

Other Options Considered
10.No other options considered
Reason/s for Recommendation/s

11.The report has been prepared at members request to enable timely consideration of LGO
outcomes.

Statutory and Policy Implications

12.This report has been compiled after consideration of implications in respect of crime and
disorder, data protection and information governance finance, human resources, human
rights, the NHS Constitution (public health services), the public sector equality duty,
safeguarding of children and adults at risk, service users, smarter working, sustainability and
the environment and where such implications are material they are described below.
Appropriate consultation has been undertaken and advice sought on these issues as
required.

Data Protection and Information Governance
The decisions attached are anonymised and are publically available on the LGO’s website.
Financial Implications

Five of the complaints that were upheld contained recommendations which included financial
redress. This amounted to a total of £8,451 and was made up of:

e 2 payments each of £100 for time and trouble
e 6 payments (totalling £2,300) for distress/uncertainty/loss of opportunity
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e 2 payments to remedy injustice (£800 in total (E500 of which is likely to be offset against
money owed to the Council) .
e 1 payment of £5101 as a refund of a proportion of care fees.
Implications for Service Users

All of the complaints were made to the LGO by service users, who have the right to approach
the LGO once they have been through the Council’s own complaint process.

RECOMMENDATION/S
That members consider:-

1. whether there are any actions they require in relation to the issues contained within the
report.

2. If they are content with the proposal in relation to reporting these decisions in future.

Jayne Francis-Ward
Monitoring Officer and Corporate Director Resources

For any enquiries about this report please contact:

Jo Kirkby, Team Manager — Complaints and Information team

Constitutional Comments (SMG 29/11/2017)

13.Governance & Ethics Committee is the appropriate body to consider the content of this
report. If the Committee resolves that any actions are required it must be satisfied that such
actions are within the Committee’s terms of reference.

Financial Comments (SES 29/11/17)

14.The financial implications are set out in the report. The payments detailed in the report were
met from existing budgetary provisions.

Background Papers and Published Documents
Except for previously published documents, which will be available elsewhere, the documents
listed here will be available for inspection in accordance with Section 100D of the Local
Government Act 1972.

e None

Electoral Division(s) and Member(s) Affected

e All
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26 May 2017

Local Government

Complaint reference OMBUDSMAN

16 000 488

Complaint against:

Nottinghamshire County Council

The Ombudsman’s final decision

Summary: The Council should have communicated clearly to Mr D
and Ms D its decision to apply for a property and affairs Deputyship
and should have promptly told Mr D and Ms D that the court had
appointed the Council as Deputy for Mr C. The Council has suitably
remedied fault by making changes to procedure to ensure that similar
fault does not happen again and offering Mr and Ms D £250 to
acknowledge distress and inconvenience.

The complaint
The representatives (Mr and Ms D) acting on behalf of Mr C complain that:

The Council failed to communicate clearly to Mr and Ms D its decision to apply for
a property and financial affairs Deputyship for Mr C and failed to tell Mr and Ms D
about the court’s decision to appoint the Council as Deputy.

The Council acted improperly in relation to Mr C’s financial affairs by closing a
bank account and removing certain sums from Mr C’s capital and income to pay
for Mr C’s residential care placement

The Ombudsman’s role and powers

The Ombudsman investigates complaints about ‘maladministration’ and ‘service
failure’. In this statement, | have used the word fault to refer to these. If there has
been fault, the Ombudsman considers whether it has caused an injustice and, if it
has, she may suggest a remedy. (Local Government Act 1974, sections 26(1) and 26A(1))

The law says the Ombudsman cannot normally investigate a complaint when
someone could take the matter to court. However, she may decide to investigate
if she considers it would be unreasonable to expect the person to go to court.
(Local Government Act 1974, section 26(6)(c))

How | considered this complaint
As part of my investigation | have:

Considered Mr and Ms D’s written statement of complaint
Spoken on the telephone with Mr D

Considered documents the Council provided in response to Ombudsman
enquiries

Considered relevant law and statutory guidance
Considered Mr and Ms @@ d$hef 368ncil’s responses to the draft decision

1



What | found
Relevant legal and administrative background

Charging for Residential Accommodation Guide (CRAG April 2014) was relevant
statutory guidance on council charging for residential care placements in the
period 1 April 2014 to 31 March 2015. New statutory guidance on council
charging - Care and Support Statutory Guidance - came into force on 1 April
2015.

Section 1.021 of CRAG 2014 says that ‘social work staff should establish at the
time of the assessment of care needs whether a resident has the capacity to
consent to the care plan and any following financial assessment. If a resident
appears to lack the capacity to consent to their financial information being given
to the LA, while all practicable steps have been taken to help the resident, the LA
should make enquiries as to whether there is a registered Enduring Power of
Attorney (EPA), or registered LPA for Property and Affairs, or a Property and
Affairs Deputy to manage the person’s financial affairs, or an Appointee by the
Secretary of State for Work and Pensions to manage the person’s benefits.’

Section 1.021 of CRAG 2014 says that ‘if there is no one acting in this capacity,
(person managing affairs under a registered EPA/LPA or Deputyship), and if,
following an assessment of capacity to make financial decisions, it is considered
that the person does not have the capacity to manage some or all of their
finances, the LA should satisfy itself under its duty of care that there are
arrangements put in place which meet the requirements of the Mental Capacity
Act 2005. Provision of services should not be delayed whilst applications are
made to register an EPA/Property and Affairs LPA or to appoint a Property and
Affairs Deputy or an Appointee.

The Mental Capacity Act 2005 Code of Practice published in 2007 (Code of
Practice) gives statutory guidance on the various provisions of the Mental
Capacity Act 2005.

Paragraph 8.60 of the Code of Practice says the following: ‘Sometimes the court
will consider appointing the Director of Adult Services in England or Director of
Social Services in Wales of the relevant local authority as a deputy. The court will
need to be satisfied that the authority has arrangements to avoid possible
conflicts of interest. For example where the person for whom a financial deputy is
required receives community care services from the local authority, the court will
wish to be satisfied that decisions about the person’s finances will be made in the
best interests of that person, regardless of any implications for the services
provided.’

Paragraph 8.46 of the Code of Practice says that ‘under section 19(9)(a) of the Act the
court can ask a property and affairs deputy to provide some form of security (for example
a guarantee bond) to the Public Guardian to cover any loss as a result of the deputy’s
behaviour in carrying out their role. The court can also ask a deputy to provide reports and
accounts to the Public Guardian, as it sees fit.’

Paragraph 8.47 of the Code of Practice says that ‘once a deputy has been appointed by
the court, the order of appointment will set out their specific powers and the scope of their
authority. On taking up the appointment, the deputy will assume a number of duties and
responsibilities and will be required to act in accordance with certain standards. Failure to
comply with the duties could result in the Court of Protection revoking the order
appointing the deputy and, in some circumstances, the deputy could be personally liable to

claims for negligence or crimygal gBapgergy fraud.”
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12

13.

14.

20.

21.

22.

Paragraph 8.65 of the Code of Practice says that ‘the Court of Protection may
give specific directions to deputies about how they should use their powers. It can
also order deputies to provide reports (for example, financial accounts or reports
on the welfare of the person who lacks capacity) to the Public Guardian at any
time or at such intervals as the court directs. Deputies must comply with any
direction of the court or request from the Public Guardian.’

Paragraph 8.69 of the Code of Practice says that ‘Deputies are accountable to the Court of
Protection. The court can cancel a deputy’s appointment at any time if it decides the
appointment is no longer in the best interests of the person who lacks capacity.’

Paragraph 8.70 of the Code of Practice says that ‘The Office of the Public Guardian
(OPG) is responsible for supervising and supporting deputies. But it must also protect
people lacking capacity from possible abuse or exploitation. Anybody who suspects that a
deputy is abusing their position should contact the OPG immediately. The OPG may
instruct a Court of Protection Visitor to visit a deputy to investigate any matter of concern.
It can also apply to the court to cancel a deputy’s appointment.’

Paragraph 8.71 of the Code of Practice says ‘the OPG will consider carefully any
concerns or complaints against deputies. But if somebody suspects physical or sexual
abuse or serious fraud, they should contact the police and/or social services immediately,
as well as informing the OPG.’

The OPG is responsible for maintaining and managing a register of LPAs and court orders
appointing deputies. Paragraph 14.8 of the Code of Practice says that the OPG deals with

representations (including complaints) about the way in which attorneys or deputies carry
out their duties. The OPG also has a complaints procedure for complaints made against it.

What happened/background

The complaint concerns an adult in his early eighties (Mr C) who is now
deceased. From July 2012 Mr C had significant personal care and medical needs
associated with severe dementia. From 2012 Mr C was known to adult social
care. In 2012 Mr C received domiciliary services under a Community Care and
Support Plan. The NHS also provided a domiciliary care package (mental health
intermediate care team).

Mr D is Mr C’s step-son. Ms D is connected to Mr C by marriage.

The Council says that in late 2012 Ms D told the social worker with case
responsibility for Mr C that she was happy for the Council to make financial
decisions on behalf of Mr C. Mr and Ms D say that the Council did not clarify what
powers it was seeking in relation to management of Mr C’s financial affairs.

In late 2012 the social worker made a referral to Adult Care Financial Services
(ACFS).

ACFS applied for a Property and Affairs Deputyship.

On 24 January 2013 Mr C entered a residential care home. Mr C lived at the care
home on a continuous basis from 24 January 2013 to 4 November 2015 when he
died. The residential placement cost the Council £540 a week in the first and
second year (£28,155.60 pa). The placement cost the Council £548 a week from
6 January 2015 (£28,574.29 pa). Because of Mr C’s need for medical care while
living in the care home, Free Nursing Care (FNC) payments of £109.79 a week
were in place from January 2015.
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23.

24,

25.

26.

27.

28.

29.

30.

31.

32.

In January 2013 Mr D told a new social worker with case responsibility for Mr C
that he was interested in taking responsibility for Mr C’s financial affairs and was
considering becoming Mr C’s property and affairs attorney.

In February 2013 Mr D paid adult social care (Income and Credit Control) for
domiciliary services (meals on wheels) Mr C received in 2012 when he was living
in his own home.

Adult social care completed a Community Care Review and Support Plan
(Support Plan) for Mr C on 5 April 2013. The Support Plan says that the Council
had requested a financial assessment of Mr C on 27 February 2013 to determine
Mr C’s liability for paying for residential care. The Support Plan comments that Mr
C’s ‘step-son is currently looking into LPOA to see if he can get this is place for
Mr D’. The Support Plan did not reference the previous social worker’s referral to
Adult Care Financial Services and ACFS’s application for a Property and Affairs
Deputyship.

On 11 September 2013 the Office of the Public Guardian (OPG) registered a
Lasting Power of Attorney (LPA) to Mr and Ms D for management of Mr C’s
property and financial affairs.

On 27 September 2013 the Court of Protection appointed the Council a property
and affairs Deputy for Mr C. The Ombudsman notes that if a registered property
and financial affairs LPA is in existence the court will not normally appoint a
Deputy with the same area of responsibility. The Ombudsman notes that the
Office of the Public Guardian must keep records of registered LPAs and Deputies
appointed by the Court of Protection.

In November 2013 Mr and Ms D closed Mr C’s existing accounts and transferred
funds to two new accounts (a current account in Mr C and Ms D’s names and an
ISA savings account in Mr C’s name). Mr C’s current account opening balance
(11 November 2013) was £15,556.42. Mr C’s ISA savings account opening
balance (20 November 2013) was £10,641.90. Throughout its life Mr and Ms D
managed the current account as a vehicle for receiving Mr C’s state retirement
pension (£823.56 a month) paying periodic sums to Broxtowe Council, paying
money to Ms D (as repayment for informal loans Mr and Ms D made to Mr C and
his wife from 2010) and as a type of savings vehicle for a substantial on-going
balance.

In January 2014 Mr D completed a statement of current financial situation for Mr
C with details of income and capital. Mr D sent the form to Adult Care Financial
Services. Mr D indicated that he had an LPA on the form.

On 28 May 2014 the Council (Adult Care Financial Services/Client Money Team)
closed the ISA account (statement closing balance - £10,701.15) and transferred
the proceeds to the current account. The Client Money Team on the same day
then closed the current account and put the proceeds (£20,353.80) into a current
account with a separate bank.

On 24 July 2014 the Client Money Team withdrew £14,689.82 from Mr C’s current
account to meet residential care charges (June 2013 to July 2014) which the
Council believed Mr C was liable for.

Mr and Ms D identified closure of the current account and reported this to the
police. The police told Mr and Mrs D that the Council was responsible for closing
the account.
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33.

34.

35.
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Mr and Ms D established that the Council was acting as a property and affairs
Deputy for Mr C and also Appointee for Mr C’s retirement pension.

Mr and Ms D On 7 August 2014 Mr and Ms D contacted the OPG to express
concern about the Council’s closure of Mr C’s current account and the Council’s
decision in July 2014 to withdraw funds from Mr C’s new current account.

In August Mr and Ms D complained to the Council about the closure of the current
account. Mr and Ms D told the Council they were property and affairs attorneys
for Mr C.

Mr and Ms D made a formal complaint to the Council in a letter dated 30
September 2014. The letter made the following points:

The Council should have communicated clearly to Mr and Ms D its decision to
apply for a property and affairs Deputyship, secured Mr and Ms D’s consent, and
should have promptly told Mr and Ms D that the court had appointed the Council
as Deputy for Mr C.

The Council, before applying for Deputyship, should have asked Mr and Ms D to
consider becoming Deputies themselves.

The Council should not have closed the current account in the joint names of Mr
C and Ms D.

Mr and Ms D had informed the police about the Council closing the joint account.

The letter suggested that an appropriate remedy would be the Council returning
control of Mr C’s finances to Mr and Ms D and putting funds into an account under
their control matching the sums transferred on 28 May.

The Council responded to Mr and Ms D’s complaint in a letter dated 4 November
2014. The letter made the following points:

The Council had adequately communicated to Ms D a plan to manage Mr C’s
finances on his behalf. In September 2013 a social worker and Ms D agreed that
a ‘sensible option’ was for the Council to take responsibility for Mr D’s financial
affairs. The social worker told Ms D in September 2014 that she had made a
referral to ACFS.

A social worker with case responsibility for Mr C in early 2013 had advised Mr D
during a telephone conversation that he could apply for an LPA if he wanted to
manage Mr C’s finances. The social worker was unaware that the Council was in
the process of applying to become Mr C’s Deputy. However, Mr D did not inform
the social worker about conversations between Ms D and a previous social
worker about responsibility for managing Mr C’s finances.

The relevant department in the Council was unaware that Mr and Ms D were
attorneys for Mr C until recently

DWP did not inform the Council that an LPA was in existence when the Council
became an Appointee. The Bank should have contacted Ms D before closing the
current account in joint names.

The Council withdrew £14,689.82 from Mr C’s current account to meet unpaid
residential care charges (24 June 2013 to July 2014) which the Council believed
Mr C was liable for.

The Council was concerned about three payments to Ms D from the joint current
account. The Council asked Mr and Ms D to explain the payments and provide
Page 89 of 168

Final decision 5



38.

39.

40.

41.

42.

43.

receipts for purchases made in relation to these outgoings from the current
account.

The Council would consider giving up Deputyship. However it would be necessary
first of all for the Council to be satisfied that Mr and Ms D were managing Mr C’s
finances appropriately. The Council pointed out that it was ‘legally bound to report
to the Office of the Public Guardian any withdrawals of money from Mr C’s
account which cannot be explained’. The Council pointed out that the Court made
the final decision on discharge.

Mr and Ms D sent a letter dated 23 November 2014 in response to the Council’s
stage 1 response. The letter made the following points:

The social worker did not make clear to Ms D that the Council would apply for
Deputyship.

The Council should have clearly communicated its decision to apply for a property
and affairs Deputyship and should have told Mr D and Ms D promptly about the
court decision to appoint the Council as Deputy

The social worker with case responsibility in early 2014 was aware that Mr and
Ms D planned to manage Mr C’s financial affairs under an LPA. By February 2014
staff in Adult Care Financial Services (Visiting Team) were aware that Mr and Ms
D were attorneys.

Mr C’s assets included a sum of money (£13,056) which Mr and Ms D loaned to
Mr C and his wife. The withdrawal of £8,500 from Mr C’s current account was a
partial repayment of the loan. £4,556 remained unpaid.

The Council had failed to properly account for withdrawal of £14,689.82 from Mr
C’s assets. The Council should return the money it had taken from Mr C’s capital
and return control of Mr C’s accounts to Mr and Ms D.

The Council should give up its Deputyship.

The Council sent Mr D a letter dated 5 December 2014. The letter said that the
Council would send a referral to OPG to investigate ‘unusual activity on (Mr C’s)
account and also ‘to look into the circumstances that allowed both the Council’s
and your applications to proceed at the same time’. The Council would provide a
further complaint response once the OPG investigation was finished. The Council
sent a statement in relation to the withdrawal of £14,689.82 from Mr C’s account.

In response to an email Mr D sent on 7 January 2015, the Council sent Mr D a
letter dated 13 January 2015. The letter reaffirmed points made in the letter of 4
November 2014. The letter also said that ‘when the application was approved, the
Client Money Team were under no obligation to make you or anyone else aware
they were now acting as deputy for Mr C’. The letter stated that the Client Finance
Team were unaware that the current account closed on 28 May 2014 ‘was held in
joint names or that the joint account holders also held Lasting Power of Attorney’.

The Council sent a referral to OPG regarding Mr and Ms D’s management of Mr
Cs financial affairs.

The OPG began investigation in January 2015. The OPG sent Mrand Mrs C a
letter asking Mr and Ms D to account for withdrawal of £8,500 from Mr C’s assets.

In a letter to the OPG Mr and Ms D said that the withdrawal of £8,500 from Mr C’s
current account was partial repayment of a loan. Mr and Ms D stated that the

Council had wrongly closed Mr C’s current account and that the Council had
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taken control of money (the ‘balance of loans’ to Mr C) which belonged to Mr and
Ms D.

The OPG appointed a Special Visitor to assess Mr C’s current capacity to make
decisions about delegation of his financial affairs and his general understanding
of finances. (The Visitor also reviewed the decision on whether Mr C had capacity
made when the LPA was set up which he upheld.) In a report the Visitor
concluded that Mr C did not have capacity in relation to finances and finance
delegation decisions. However, Mr C had expressed preference for Mr D to
manage his financial affairs.

In May 2015 the OPG finished investigation. The OPG made findings in the form
of a withess statement to the Court of Protection. The witness statement said that
‘the Public Guardian is satisfied with the account provided by Mr and Ms D in
respect of the £8,500 in question.” The statement said that ‘Mr C had capacity
when making the LPA’.

In May 2015 the OPG applied to the Court of Protection for an order to discharge
the Council’s property and financial affairs Deputyship. The OPG’s reason for the
application was removal of a potential conflict of interest and putting Mr and Ms D
in a position to ‘continue to act in the best interests of Mr D without confusion’.

The Council has told the Ombudsman that it secured legal advice on conflict of
powers and was advised that Deputyship took precedence over the LPA and that
the Council must continue to exercise Deputyship for Mr C until the Court of
Protection ordered discharge. The Council says that in 2015 it sent Mr and Ms D
financial statements and invoices relating to Mr C’s financial affairs.

Ms D sent an email to the Council saying that the OPG had concluded
investigation and asking the Council to fully respond to their complaints.

The Council sent a letter dated 5 August 2015. The letter made the following
points:

The Council was not responsible for a situation where powers overlapped. ‘The
OPG should have the necessary procedures in place to prevent a Deputyship
application being approved if a person has a Lasting Power of Attorney (or vice
versa). Therefore we do not consider the Council to be at fault in this matter’.

‘There was a failure in communication within Adult Social Care’. The social worker
with case responsibility in early 2013 was unaware of the ACFS’s submission of
the Council application for Deputyship. Further, the Visiting Team and Residential
Assessments Team should in January 2014 have spotted co-existence of an LPA
and Deputyship and reported this to the Client Money Team.

To ensure that a similar situation would not happen again, the Council proposed
to change procedure — improvement in record keeping and reminder to staff to
remain vigilant to the possibility of an LPA running parallel to Deputyship.

The court made an order discharging the Council of its Deputyship on 14
September 2015.

Mr C died on 4 November 2015.

Following a further complaint by Mr and Ms D, the Council sent Mrand Ms D a
letter dated 18 December 2015. The letter said the following:

The Council had already provided a thorough explanation of the decision to apply
for Deputyship.
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The Council apologised for not informing Mr and Ms D that the court had granted
Deputyship to the Council. The Council had now changed procedure. In future the
Council would notify relatives of the court’s decision.

Financial assessments indicating Mr C’s liability to pay £26,046.01 towards the
cost of residential care from 24 January 2013 to 3 November 2015 matched
invoices.

Movement of funds to pay for Mr C’s ‘outstanding care charges’ reduced Mr C’s
capital ‘at that point’ below the lower capital threshold of £14,250.

The Council had charged Mr C for acting as his Deputy. The Council would refund
the charges.

The Council offered Mr and Ms D £250 ‘by way of compensation’.

The Council apologised for administrative error and noted changes to improve
procedure: ‘| am sorry for any distress that the department has caused and |
would like to assure you that practice has been improved since your involvement
with the council.’

The letter enclosed copies of ‘all the financial assessments which show how
much Mr C had to contribute towards his care costs and the amount that
Nottinghamshire County Council paid to the care home’.

In response to a letter dated 31 January 2016 from Mr and Ms D, the Council sent
a letter dated 8 March 2016. The letter said the following:

The Council had fully explained its decision to apply for Deputyship. The Council
had apologised for ‘failure to notify you when the Council had been granted
Deputyship’ and ‘failure to contact you prior to making the application’.

The Council had not been required to send Mr D copies of court documents when
it had applied for Deputyship.

Movement of funds from the current account to pay for Mr C’s ‘outstanding care
charges’ reduced Mr C’s capital ‘at that point’ below the lower threshold of
£14,250.

Mr C’s capital was reduced below £14,250 because Mr C ‘had not paid any
invoices for his care for 13 months. Mr and Ms D had been provided ‘with copies
of Mr C’s financial assessment and the statement of account which confirmed the
amount Mr C was liable to pay.’

The Council did not owe money to Mr C’s account/estate.

The Council’s offer of £250 as an acknowledgement payment for administrative
fault was reasonable and proportionate.

The Council had provided a clear and thorough explanation of events.

Mr and Ms D were unhappy with the response and complained to the
Ombudsman. The Ombudsman considered the complaints procedure exhausted
and agreed to consider the complaint.

Analysis — Council administrative errors

Mr and Ms D’s view is that if the Council had clearly communicated its intention in
September 2012 to apply for a property and affairs Deputyship, or had informed
them at some stage in 2013 that an application for Deputyship had been
submitted, they would have told the Council that they were willing to act as
property and finance attqraggsd@ioliM 3 (and that Mr C had capacity to agree to
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the LPA) and that the Council would then have discontinued the application. They
have expressed the view that if the social worker in September 2013 had fully
explained the type of power (property and affairs Deputyship) the Council was
planning to apply for, they would have told the Council they were happy to
assume responsibility for Mr C’s finances and seek a Lasting Power of Attorney.
In their view if the Council had communicated clearly and consistently, it is
unlikely that the Council would have progressed an application for Deputyship.

There is evidence of administrative fault by the Council. Given Mr and Ms D’s
status as Mr C’s close relatives and their contact with adult social care about Mr
C’s affairs in late 2012 and early 2013, a Council officer, at some point in the first
six months of 2014, should have clearly communicated to Mr and Ms D that the
Council had applied for Deputyship. There is no evidence of the Council, for
example, sending Mr and Ms D a letter informing them that an application for
Deputyship had been made. Further a social worker in January 2013 should have
thoroughly read through internal case notes about Mr C, including a previous
social worker’s record of telephone conversations with Ms D in September 2012,
before discussing the issue of managing Mr C’s financial affairs with Mr D. If the
social worker had done so, it is likely that the she would have been aware of the
previous social worker’s referral to ACFS. She would have pointed out to Mr D
that the Council was in the process of applying for Deputyship and that it was the
Council’s view that Ms D was happy for the Council to do this.

The Council has acknowledged that it failed to communicate clearly to Mr and Ms
D its decision to apply for Deputyship. It has also acknowledged that good
practice would have been to notify close relatives of the existence of a Deputyship
immediately following the Court of Protection’s decision.

| am satisfied that the Council has carried out suitable actions to remedy
complaints about lack of communication. To remedy fault the Council has carried
out the following actions:

Apologised in writing for fault

Offered to pay Mr and Ms D £250 to acknowledge distress caused by the
Council’s failure to communicate clearly

Improvement in record keeping (information about applications for Deputyship is
highly accessible to relevant staff) and issuing a reminder to staff to be alert to
anomaly (co-existence of Deputyship and an LPA in relation to same area of
responsibility)

The Council will notify close relatives of the existence of a Deputyship
immediately following the Court of Protection’s decision

| am unable to investigate the consequence of the court’s decision about
Deputyship which was that the Council assumed responsibility for Mr C’s financial
affairs between September 2013 and September 2015 and made certain
decisions about how his capital and income were used in that period. This is for
the reason given in paragraph 60 below.

The Council has acknowledged that, after becoming Deputy, due to poor
communication within adult social care (poor liaison between different teams
within ACFS), the Council missed opportunities to identify that a property and
affairs Deputyship and an LPA with a similar area of responsibility were in
existence and bring this anomaly to the attention of the Public Guardian and
Court of Protection. However, énot the Council’s view that ‘the Office of Public
Guardian should have the3ft § f gocedures in place to prevent a Deputyship
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application being approved if a person already has a Lasting Power of Attorney
(or vice versa).” In my view the Public Guardian has the key responsibility to
identify an anomaly of this type (creation of two powers which appear to overlap
and potentially conflict with each other). | also note that once the anomaly had
been identified the Council could not discharge its Deputyship without the
approval of the Court of Protection.

Council’s performance as Deputy

The Ombudsman cannot investigate the broad thrust of Mr and Mr D’s complaint
which is that the Council acted improperly in relation to Mr C’s financial affairs by
closing a bank account and removing certain sums from Mr C’s capital and
income to pay for Mr C’s residential care placement in effect overcharging Mr C
for the cost of his care. The Ombudsman cannot investigate Mr and Ms D’s
complaint that the Council took control of capital which belonged to them. The
Ombudsman cannot investigate these complaints because the Council made
these financial decisions as a court appointed Deputy accountable for its actions
to the Public Guardian and the Court of Protection. Part of the Public Guardian’s
role is to supervise Deputies and investigate allegations of misappropriation of
funds by Deputies. My understanding is that Mr and Ms D made representations
to the Public Guardian about the Council’s actions. The Ombudsman cannot
provide any remedy in addition to that which may have already been achieved.

Final decision

The Council has acknowledged fault and suitably remedied fault. The
Ombudsman cannot investigate the Council’s performance as Deputy.

Investigator’s final decision on behalf of the Ombudsman
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19 April 2017 Local Government

Complaint reference OMBUDSMAN

16 002 738

Complaint against:
Nottinghamshire County Council

The Ombudsman’s final decision

Summary: There were serious failings in the care provided to Mr X’s
father by Ashlands (a care home). Because the Council
commissioned the care it is responsible for the failings its own
safeguarding investigation eventually identified. It has agreed to the
Ombudsman’s recommendations to address the injustice caused.

The complaint

1. The complainant, whom | shall call Mr X, complains the Council failed to
safeguard his father (Mr Z) while a resident of Ashlands (“the care home”). A
safeguarding investigation by the Council has already established failings in the
care Mr Z received. Mr X complains that:

+ His father had to pay for care which the Council has agreed was poor.
« The Council’s response following its safeguarding investigation was inadequate.

* He does not feel he has received an appropriate apology and does not know what
steps have been taken following the Council’s safeguarding investigation.

* He is concerned the Council is still using the care home.

What | have investigated

2. | have investigated Mr X’s complaint as set out against the first three bullet points.
The final section of this statement contains my reasons for not investigating the
final part of his complaint.

The Ombudsman’s role and powers

3. We investigate complaints about ‘maladministration’ and ‘service failure’. In this
statement, | have used the word fault to refer to these. We must also consider
whether any fault has had an adverse impact on the person making the
complaint. | refer to this as ‘injustice’. If there has been fault which has caused an
injustice, we may suggest a remedy. (Local Government Act 1974, sections 26(1) and 26A(1),
as amended)

4. We provide a free service, but must use public money carefully. We may decide
not to start or continue with an investigation if we believe:

» the fault has not caused injustice to the person who complained, or

+ itis unlikely we could add to any previous investigation by the Council, or
» there is another body better placed to consider the complaint.

(Local Government Act 1974, E:e%ggn%A?g),1g8amended)



5.

We investigate complaints about councils and certain other bodies. Where an
individual, organisation or private company is providing services on behalf of a
council, we can investigate complaints about the actions of these providers. (Local
Government Act 1974, section 25(7), as amended)

In this case, the Council commissioned the care home to meet Mr Z’s adult social
care needs. The Council is therefore responsible for the service the care home
provided.

How | considered this complaint
During my investigation | have:

spoken with Mr X and considered his original complaint;
sent enquiries to the Council and considered its responses;
considered relevant legislation and guidance as detailed below;

given Mr X, the Council and the care home an opportunity to comment on my
draft decision and taken into account their responses.

What | found
Relevant legislation

The Care Quality Commission (CQC) is the statutory regulator of care services. It
keeps a register of care providers who show they meet the fundamental
standards of care, inspects care services and issues reports on its findings. It also
has power to enforce against breaches of fundamental care standards and
prosecute offences.

The Fundamental Standards are based on the Health and Social Care Act 2008
(Regulated Activities) Regulations 2014 (Part 3). The CQC’s Fundamental
Standards are the standards below which a care provider must never fall. The
CQC has issued guidance to help providers meet the fundamental standards and
the regulations.

Councils play the lead role in co-ordinating work to safeguard adults.
Safeguarding duties apply where a council has reasonable cause to suspect an
adult in its area:

has needs for care and support (regardless of whether the Council is meeting any
of those needs);

is experiencing, or is at risk of, abuse or neglect;

as a result of their care and support needs is unable to protect himself or herself
against the abuse or neglect or the risk of it.

All safeguarding referrals made to Nottinghamshire County Council are received
by its Multi-Agency Safeguarding Hub (MASH). Information on the Council’s
website says that once it receives a safeguarding referral it will manage
immediate risk and gather information to decide whether to make further
enquiries. If further enquiries are needed to safeguard an adult they are known as
“Section 42 enquires” due to the relevant part of the Care Act. The aim of Section
42 enquires is to:

agree the desired outcomes from the referral,
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» agree what practical steps are needed to enable the affected adult to reach their

desired outcomes;

determine what (if any) other actions are required to protect the adult or others
from the risk of future abuse or neglect and who is best placed to do this.

Once a council’s Section 42 enquiries are complete, it will hold a case conference
to consider the information gathered, if any allegations are substantiated and
where appropriate, to agree a protection plan. If a Council puts a protection plan
in place it should review it to ensure any actions agreed have been completed.

The safeguarding process can be closed at any stage if it is agreed that an
ongoing investigation / enquiry is not necessary or if an investigation / enquiry has
been completed and a protection plan put in place.

Typically, the safeguarding process is brought to a close at the case conference
or following a review of the protection plan.

The Council’s safeguarding adults procedure says it is the responsibility of the
safeguarding manager from the relevant team to ensure the referrer is given
feedback.

Safeguarding procedures are not always the correct response to reports of poor
standards of care. Professionals have to judge whether there is an intentional or
deliberate attempt to cause harm.

What happened

There is a large volume of correspondence and documents about this case. |
have looked at all the information available and | have set out some of the key
events below.

Mr Z first moved to the care home in December 2014. Mr Z suffered from health
problems including dementia.

In August 2015 Mr X contacted the Council as he had concerns about the care his
father was receiving. Mr X spoke with Social Worker B who had been involved in
planning Mr Z’s care. Mr X explained there had been a high turnover of staff at
the care home and the manager had left.

Social Worker B visited the care home at the end of August 2015. The Council
says Social Worker B felt Mr X was receiving suitable care and it was agreed the
family would raise any ongoing concerns with the care home. Social Worker B
recorded this on the Council’s electronic system and that he would “follow this up
by the end of the month” (by which | believe he meant the end of September).

On 01 September 2015 Mr X's sister (Mrs Y) wrote to the care home. Her
concerns included poor communication with the family, issues with the medication
given to Mr Z and whether residents were properly hydrated. Mrs Y asked the
care home for a copy of its complaints procedure.

The Council says that Social Worker B was absent from work until 23 September
2015. The Council transferred Mr Z’s case to Social Worker C on 29 September
2015. The Council says Social Worker C did not contact Mr Z's family and there
was no further contact from Mr X until April 2016.

Mr X says the care home did not respond to Mrs Y'’s letter. He says that over the
next eight months his family regularly raised concerns with staff at the care home
about his father’s care.

Page 97 of 168

Final decision 3



24,

25.

26.

27.

28.

The Council visited the care home in January 2016 to carry out its annual quality
audit. In response to my enquires it said the audit did not identify “significant
concerns relating to poor quality.”

On 08 April 2016 Mr X made a safeguarding referral to the Council following Mr
Z’s admission to hospital. The issues raised by Mr X included:

The care home had failed to call a doctor for Mr Z who had a chest infection.
Nobody from the care home accompanied Mr Z to hospital.
On admission to hospital it had been discovered Mr Z had bed sores.

Mr Z had previously fallen out of bed and staff at the care home had left him on
the floor. The care home eventually called a doctor after 6 weeks who discovered
Mr Z had chipped a bone in his arm. The care home had body mapped the wrong
side of Mr Z’s body after the fall.

Mr Z’s teeth and hearing aids had gone missing.

Mr X often found Mr Z in bed wearing soiled clothes.

The care home left residents in chairs all day and there were no social activities.
The care home did not update care plans.

A lack of staff in the care home.

On 11 April 2016 Mr X referred his concerns to the CQC. | will not set them out
here but they are in line with those shown above.

Records provided by the Council show it felt Mr Z was at risk of neglect. On 13
April 2016 it wrote to Mr X and confirmed it would be making Section 42
enquiries. Social Worker D would carry out the safeguarding investigation.

Social Worker D spoke with Mr X and Mrs Y on 18 April 2016 to discuss the
safeguarding investigation. He visited the care home and met with the acting
manager. During his investigation Social Worker D identified areas of concern
including:

Care plans and risk assessments for Mr Z had not been reviewed on a regular
basis. Some contained conflicting information while others had clearly been
produced following his admission to hospital.

Body maps and accident forms were not clear and were incorrectly dated.
Activities were recorded but they did not meet the minimum standard required.

Fluid intake records were “disorganised” and Mr Z had only been weighed four
times in the first year of his stay. Between November 2015 and January 2016 Mr
Z had lost 11 kilograms in weight but the care home had not taken any action. It
had also incorrectly recorded his height meaning it had under-calculated his
MUST (Malnutrition Universal Screening Tool) score.

Mr Z’s daily record did not accurately reflect his toileting patterns meaning the
care home could not effectively manage this part of his care.

Mr Z’s chest had been declared as “clear” just hours before admission to hospital
when paramedics described it as “so rattly there was no need to listen through a
stethoscope.”

The care home’s system which recorded when residents were checked during the
night was broken. This meant the care home could not evidence when checks
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Social Worker D shared his concerns with the acting manager of the care home
and made a number of recommendations to address the above. He then met with
the owner of the care home who confirmed a new manager had been recruited
and the care home would be supported by another of the owner’s homes.

Social Worker D also met with the nurse the care home said had examined Mr Z
shortly before his admission to hospital. The nurse explained she had not seen Mr
Z since March. The nurse confirmed Mr Z had been seen by a colleague on 06
April 2016. None of the advice given by the nurse had been recorded by the care
home or passed to Mr Z’s family. The nurse said she had serious concerns about
the care home and had alerted the CQC.

The summary of Social Worker D’s safeguarding investigation recorded the case
conclusion as “Substantiated — Fully”.

On 20 April 2016 Social Worker D made a referral to the Council’s Quality
Monitoring and Market Management Team (QMMT). The Council says the role of
the QMMT is to monitor the quality of care provided by residential care homes the
Council has contracts with.

Social Worker D’s referral said that ‘it is likely that other residents of the care
home may be put at risk due to a lack of management oversight which has led to
a steadily deteriorating level of assessment and support resulting in the home not
meeting its legal duty of care.”

The CQC inspected the care home in April 2016. Its report published in June
2016 gave the provider an overall rating of “Requires Improvement”.

Mr X says the Council did not write to him with the outcome of the safeguarding
investigation. On 18 May 2016 he complained to the Council. He said his family
had raised concerns in August 2015 but they had not been investigated. The care
home failed to provide adequate care and Mr X wanted a full investigation. | will
not set out Mr X’s concerns but they largely correspond with the issues
highlighted by the safeguarding investigation. Mr X explained his father had
recently passed away.

The Council responded to Mr X on 28 June 2016. It set out the events above and
explained that work was being carried out to monitor an action plan the care
home had produced. The Council was doing this in partnership with the CQC. Mr
X had asked for a copy of the Council’s safeguarding report and the Council
would send this to him.

Analysis

The role of the Ombudsman is not to question the professional judgement of
council officers when they take decisions without fault.

Mr X and his family first raised their concerns with the Council in August 2015.
The Council listened to his concerns and Social Worker B visited the care home.
Social Worker B did not think there was enough evidence to treat the matter as a
safeguarding issue.

The council audited the care home in January 2016 and did not identify any areas
of “significant concern”.

When Mr X made a safeguarding referral in April 2016 the Council acted quickly
and | see no fault in the investigation Social Worker D carried out.
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But while Social Worker B and the Council’'s own audit team had not identified
any safeguarding concerns, Social Worker D identified widespread issues with
the care provided. His safeguarding report said that:

“due to a gradual and continued deterioration in the quality of work
undertaken...the home is now failing to provide an adequate level of care
and support to Mr X and perhaps the whole resident group and is
responsible for neglecting Mr X’s needs...I feel that Ashlands care home is
currently in a state of crisis and is not meeting the legal duty of care owed to
residents. It is my view that the home requires immediate support to
improve the service it is providing and to prevent residents from being
exposed to unnecessary risk.”

Social Worker D’s safeguarding investigation suggests the issues identified with
the care home had been happening for some time — they did not suddenly start
following Social Worker B’s visit. The CQC’s report published in June 2016
(based on an inspection in April 2016) referred to issues with risk plans, staff
training, record keeping, limited social activities, systems to monitor care and
safety, and residents not always receiving appropriate support from staff with their
eating. These do not seem to be isolated incidents and instead reflect the way the
care home operated on a daily basis.

During my investigation the Council accepted that Social Worker B’s records were
“not thorough or robust or that he took any action in respect of any detailed
enquiries.” | agree with the Council. Mr Z’s family raised concerns with the care
home in September 2015 but did not receive a response. These concerns were in
line with the issues found by Social Worker D and the CQC. | therefore consider
that on the balance of probability the issues eventually identified were present
when Social Worker B visited the care home and that he failed to identify them.
The Council also failed to identify them when it visited the home in January 2016.
This is fault.

Because the Council commissioned the care provided to Mr Z, it is responsible for
any fault in the provider’s actions. As explained above, | consider the care to have
been below an acceptable standard from the point Mr X first raised his concerns
with the Council at the end of August 2015. The Council is responsible for the
poor care Mr Z received until he left the care home in April 2016.

Social Worker B said he would contact Mr Z’s family by the end of September
2015. In its response to Mr X’s complaint the Council accepted this did not
happen. It also said that if Mr Z’s family had contacted the Council before April
2016 it could have taken action. | found it strange that Mr Z’s family did not
contact the Council until eight months after the first complaint. | asked Mr X about
this and he told me he thought the Council was dealing with matters. | do not
know what would have happened if Social Worker B (or his successor) had
contacted Mr Z’s family, but this did not happen. | consider this to be fault.

The injustice to Mr Z from the faults identified above is clear — he received a level
of care below that to which he was entitled and to which he was contributing
financially. If the Council had acted correctly when Mr X first raised concerns, or if
it had identified issues in January 2016, then matters could have been addressed.
There is also injustice to Mr X and the rest of his family who are now aware of the
care home’s failings and the poor care Mr Z received. They have also had to
devote time and trouble to what is a distressing matter.

| turn now to the rest of ,ylé 3831 BargPl,?é%t.
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48.

49.

50.

51.

52.

53.

54.

55.

56.

57.

58.

Mr X says the Council’s response following the safeguarding investigation was
inadequate.

The Council’s own safeguarding adults procedure says that it is the responsibility
of the safeguarding manager to give feedback to the referrer.

Mr X says he only received written details of the safeguarding report once he
submitted a formal complaint. The information | have seen supports this.

| accept there is nothing in the Council’s safeguarding adults procedure which
says the Council will provide a written response to the referrer. But following Mr
X’s referral to the Council it identified serious issues with the care provided to his
father. This was care the Council had commissioned. | therefore consider the
Council’s failure to provide feedback to Mr X until prompted to represent further
fault on its part. Mr X had to devote time to the matter causing yet more distress.

Mr X also complains he has not received an appropriate apology and does not
know what steps the Council (or care home) have taken following the
safeguarding investigation.

In response to my enquiries the Council said it did apologise to Mr X in its
response to his complaint dated 28 June 2016. The Council’s response does
apologise for the delay in responding and its failure to contact Mr X or his family in
September 2015. But there is no apology for the poor care Mr Z received while a
resident of the care home. As explained above, the Council commissioned this
care and is therefore responsible for the care home’s failings. | consider the
Council’s failure to provide an apology to be fault. The injustice to Mr Z's family is
further distress.

| have already found the Council to be at fault because it did not send Mr X the
result of its safeguarding investigation. This links to Mr X’s complaint the Council
has not told him what steps it then took. Because Mr Z did not return to the care
home after April 2016, | do not think the Council was required to tell Mr X in any
detail what then happened. But Mr X is keen that no other residents suffer in the
way Mr Z did.

The Council told me that following its visit in January 2016 it sent the care home
an audit report on 01 March 2016. It gave the care home until 15 March 2016 to
comment. The Council sent the care home the final outcome letter on 21 March
2016 and gave it until 18 April 2016 to submit an action plan. The Council
received this on 19 April 2016. Social Worker D made a referral to the QMMT the
following day and the CQC told the Council it would be visiting the care home on
21 April 2016.

| consider the action plan to be unacceptable because it is lacking in detail. The
status of many of the actions shows as “Red” because the care home had not
delivered them by the target date. These include actions about staff training, the
storage of medicines and the regular reviewing of care plans.

The Council told me it then visited the care home in June 2016. It accepts that
following the referral from Social Worker D and the CQC inspection it should have
visited the care home sooner than June 2016. | agree with the Council. It has
provided the Ombudsman with details of the visits it has since carried out. But as
they are after the events Mr X complains about | will not set them out here.

Given that Mr Z was admitted to hospital in April 2016, the Council’s actions since
then cannot be said to have had a direct impact on him or his family. This means
it is not for the Ombudsipagda gawif {isg Council acted with fault. But in response
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59.

60.

61.

62.

63.

to my enquires the Council said it has now changed its approach to audits and
works more closely with providers. It says it also now undertakes joint audits with
the CQC and is developing information sharing meetings across the County.

Agreed action

Whenever the Ombudsman finds fault causing injustice, it is necessary to remedy
the injustice caused. | therefore recommended the Council:

Apologises to Mr X and the rest of Mr Z's family for the poor care Mr Z received
while a resident of the care home.

Secures an apology from the care home which acknowledges the avoidable
distress its failure to provide proper care caused Mr X and the rest of Mr Z’s
family.

Makes a payment of £100 to acknowledge the time and trouble Mr X has devoted
to raising concerns about the care Mr Z received.

Makes a payment of £500 to Mr X to acknowledge the avoidable distress caused
to Mr X and the rest of Mr Z’s family by the faults | have identified. This should
then be shared proportionately between the beneficiaries of Mr Z’s estate.

Makes a payment to Mr X which is equal to fifty percent of Mr Z’s contribution to
his care fees between 01 September 2015 and 29 May 2016. | anticipate this to
be in the region of £5500. This is to acknowledge that Mr Z paid for a service he
did not receive or which fell below the standard expected. This should then be
shared proportionately between the beneficiaries of Mr Z's estate.

Revises its procedures to ensure those making safeguarding referrals receive
written feedback once a case is closed. The detail provided should take into
account the referrer’s involvement in the case and the outcome of the referral.

The Council agreed to all of my recommendations. The apologies and payments
should be made within one month of the date of my final decision. The procedure
changes should be made within two months of the date of my final decision.

Under the terms of the Memorandum of Understanding between the Local
Government Ombudsman and the CQC, | will send the CQC a copy of my final
decision.

Final decision

The care provided to Mr Z by Ashlands was inadequate. The Council was slow to
identify problems and failed to give Mr X a written response following his
safeguarding referral. The identified faults caused significant injustice to Mr Z and
his family. The Council has agreed to take the steps recommended to remedy the
injustice caused and | have therefore completed my investigation.

Parts of the complaint that | did not investigate

Mr X is concerned because the Council is still using the care home which is
central to this complaint. But whether the Council still uses the care home no
longer affects Mr X or his family directly. The exemption set out at paragraph 4
therefore applies. If Mr X has ongoing concerns about the general management
of the care home he can contact the CQC as the body responsible for the

inspection and regulation of care homes.
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e4. | have spoken with Mr X and explained why the Ombudsman cannot investigate
this part of his complaint. Mr X understands this and is aware he can contact the
CQC to express his concerns.

Investigator’s decision on behalf of the Ombudsman
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The Ombudsman’s role

For 40 years the Ombudsman has independently and impatrtially investigated complaints. We
effectively resolve disputes about councils and other bodies in our jurisdiction by recommending
redress which is proportionate, appropriate and reasonable based on all the facts of the
complaint. Our service is free of charge.

Each case which comes to the Ombudsman is different and we take the individual needs and
circumstances of the person complaining to us into account when we make recommendations to
remedy injustice caused by fault.

We have no legal power to force councils to follow our recommendations, but they almost always
do. Some of the things we might ask a council to do are:

> apologise
> pay a financial remedy

> improve its procedures so similar problems don’t happen again.
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Investigation into complaint number 16 009 251 against Nottinghamshire County
Council
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Section 30 of the 1974 Local Government Act says that a report should not normally name
or identify any person. The people involved in this complaint are referred to by a letter or
job role.

Key to names used
Mr K - the complainant

Mrs J — his partner’'s mother
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Report summary

Adult care services: safeguarding

Mr K complains that he has been banned from visiting his partner's mother, Mrs J, at her Care
Home.

Finding
Fault found causing injustice and recommendations made.

Recommendations

The Council has agreed our recommendations and will commission an Independent Advocate
to get Mrs J's views on seeing Mr K away from the Care Home. If Mrs J wants to see Mr K the
Council will arrange for her to do this away from the Care Home and pay Mr K £300 for the
failure to do this sooner:

The Council will also:

¢ write to Mr K apologising for its failings and those of the Care Home and Care Provider;
and

e consider what action it needs to take to ensure it and its care providers deal with such
matters properly in future.
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Introduction

1. Mr K complains he has been banned from visiting his partner's mother, Mrs J, at the Care
Home the Council has placed her in.

Legal and administrative background

2. We investigate complaints about ‘maladministration’ and ‘service failure’. In this
statement, we have used the word fault to refer to these. We must also consider whether
any fault has had an adverse impact on the person making the complaint. We refer to this
as ‘injustice’. If there has been fault which has caused an injustice, we may suggest a
remedy. (Local Government Act 1974, sections 26(1) and 26A(1), as amended)

3.  We investigate complaints about councils and certain other bodies. Where an individual,
organisation or private company is providing services on behalf of a council, we can

investigate complaints about the actions of these providers. (Local Government Act 1974,
section 25(7), as amended)

4. In November 2016 the Care Quality Commission (CQC) produced Information on visiting
rights in care homes. This includes a section on what a care provider can do if it believes
a visitor poses a risk to other residents, staff or the running of the service, which says:

“Seeing a loved one in a care home can be distressing, especially in the beginning or as
they become more dependent because of frailty, illness or decreasing capacity. Bearing
this in mind, if issues or conflict develops, the care provider should first meet with the
visitor and try to resolve them. Conflict between the provider and a family member or
friend may be detrimental to the wellbeing of the resident. If the visitor has concerns about
a resident’s care, these should be acknowledged, understood and acted on”.

“Care homes have a duty to protect people using their services. If issues cannot be
resolved, as an extreme measure the provider may consider placing some conditions that
restrict the visitor’s ability to enter the premises if, for example, they believe (having
sought advice from others, like the safeguarding team) that the visitor poses a risk to
other people using the service and staff, or to the running of the service. For example, the
provider could limit visits to take place in the resident’s room only. Any conditions should
be proportionate to the risks to other people or staff and kept under review. The provider
must be able to demonstrate that any conditions are not a response to the visitor raising
concerns about the service as this would be a breach of the regulations. The provider
should seek advice from the local authority’s Deprivation of Liberties team if the resident
lacks capacity to make decisions”.

How we considered this complaint

5. We produced this report after examining relevant files and documents, and discussing the
complaint with Mr K and Council officers.
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6.

We gave the complainant and the Council a confidential draft of this report and invited
them to comment. We took their comments into account before finalising the report.

Investigation

10.

11.

12.

13.

14,

15.

The Council placed Mrs J in the Care Home in 2013 when Mr K and his partner could no
longer look after her. According to its case notes, in November 2013 Mr K told officers he
had come close to losing his temper physically with Mrs J. The Council asked Mr K not to
visit Mrs J at the Care Home “at least for the time being”. Mr K agreed to this. The Council
told the Care Home what he had agreed and advised it to ask him to leave if he tried to
visit and to call the Police if he refused. The Care Home is one of over 100 homes run by
HC-One Limited (the Care Provider).

On 2 December 2013 Mr K asked the Council if it had banned him from visiting Mrs J for
life. It advised him to speak to a member of its Safeguarding Team about this. There is no
record of him doing this.

On 15 April 2014 the Council noted Mr K “had not been barred from visiting, a risk
assessment has been put in place, should he visit and not comply with the rules of the
home”. The Council has not provided a copy of the risk assessment.

In June 2014 Mr K reported concerns to the Council that Mrs J had not had a bath for four
weeks. He also reported his concerns to CQC. The Council addressed Mr K’s concerns
via a safeguarding investigation. It did not substantiate the allegations.

On 20 November 2015 the Council noted “[Mr K] is not allowed to visit the Care Home
due to threatening behaviour”.

In December 2015 Mr K told the Council Mrs J had asked him to get the ban lifted as she
wanted him to visit. He said he had visited many times at weekends, including 12 times in
the past six months.

The Care Home has provided statements from two members of staff who were there
when Mr K tried to enter the home at 15.40 on 8 January 2016. They wrote the
statements at the end of March 2017. According to the statements, one member of staff
told Mr K he was not allowed on the premises but Mr K said it had “been sorted”. The
member of staff told Mr K to leave. The statements say Mr K was very loud and swore at
staff in the presence of other visitors. According to the statements, Mr K left after another
member of staff went to call the Police. It appears the Police were not called.

On 1 March 2016 the Council visited Mrs J. After the visit the Council called Mr K to let
him know Mrs J could decide to resume contact with him and he could visit the Care
Home again.

In April 2016 Mr K raised safeguarding concerns with CQC about Mrs J's care at the Care
Home. CQC passed the concerns on to the Council to investigate. The Council contacted
the Care Home on 28 April 2016. The Care Home said it knew Mr K had raised the

safeguarding concerns. It told the Council it did not know Mr K had been given the go
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16.

17.

18.

19.

20.

21.

22.

23.

ahead to return. The Care Home said it did not agree with this decision “primarily to
safeguard other residents and, as importantly, members of staff”.

On 29 April the Council called Mr K to let him know Mrs J was happy with her care at the
Care Home.

On 3 May the Care Home did a risk assessment for Mr K’s “access to the home”. This
refers to “previous threats made to staff and management” and describes them as
frequent but does not say what the threats were or when they were made. It identified
these risk control measures:

“[Mr K] is not allowed access to [the Care Home] — staff are aware of this and know to call
999 if [he] tries to gain access. Social Services are also aware of this restriction. Police
have also been made aware of threats made to home’s management.”

The Care Home'’s reviews of the risk assessment in August and December say “Risk
assessment remains relevant”.

On 9 May the Care Provider wrote to Mr K in response to a letter received on 3 May. It
said its visitor records showed he had only been in the Care Home for about 20 minutes,
so he could not say call bells had been going for over an hour. It said it monitored call
bells and none had gone off for an hour. It said he had been banned from visiting the
Care Home since Mrs J came to live there. It said the Council had lifted the ban in March
2016 without consulting the Care Provider. It said because of threats he had made to staff
and managers at the Care Home, which were logged with the Police, it had to uphold the
ban. It said if Mrs J wanted to see him, the Council should be able to arrange for him to
see her outside the Care Home. It said the Care Home could provide transport for Mrs J.

On 12 May the Care Provider told the Council it wanted to discuss e-mails it had received
from Mr K. It later told the Council it would not allow Mr K to access the Care Home. The
Council asked Mr K to stop writing to the Care Home with his concerns and to direct them
to the Council.

On 20 May the Council visited Mrs J at the Care Home. The Care Home told her she
would have to leave if she wanted Mr K to visit her there. The Care Home said this was
due to threatening behaviour towards staff and false allegations.

On 26 May Mr K told the Council that the Police had confirmed they had not received an
allegation of threatening behaviour against him from the Care Home.

On 28 June the Council met Mr K with his partner. They discussed concerns about poor
care. The Council said the Care Home had carried out its own investigation which did not
support their allegations. The Council said it had not been able to substantiate the
allegation of neglect. It said the evidence from its visits showed Mrs J was being cared
for. Mrs J had confirmed she was happy living in the Care Home and had the capacity to
decide where she lived. Mr K and his partner said Mrs J had repeatedly told them she
wanted to move to another home as there were not enough staff to meet the residents’
needs. The Council said it would appoint an Advocate to find out Mrs J's views.
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24.

25.

26.

27.

28.

29.

30.

31.

32.

On 26 July Mr K wrote to the Care Home. He said the Police had confirmed it had no
record of the Care Home reporting him for making threats. He said he had reported the
Care Home to CQC three times because of the poor care he had withessed. He said it
had banned him because of these reports. He said the Care Home had to lift the ban
within five days or they would move Mrs J to another Care Home. He said the ban was
unfair and based on lies and false accusations.

On 1 August an Independent Advocate visited Mrs J to check whether she wanted to stay
at the Care Home. The next day she e-mailed the Council to report:

“[Mrs J] said that she was settled in her placement and that she didn’t want to move as
she didn’t know what a new placement would be like and she was happy where she was.
[Mrs J] says she likes the staff and has built relationships with other residents. [Mrs J]
enjoys reading and engages with activities there. [Mrs J] on several occasions said that
she didn’t want to move placement”.

The Council sent the e-mail to the Care Provider.

On 4 August the Care Provider wrote to Mr K. It said it had received a response from the
Council about the Independent Advocate’s visit. It said Mrs J:

“was asked if she wanted to go out to meet with you and could not decide, however, she
said she would think about it and let the home know. If she does decide she wants to
meet with you we will of course set up a date and time to meet you off the premises of
[the Care Home] in a suitable location chosen by [her]".

The Care Provider told Mr K they had contacted the Police and had “on file reference
numbers in relation to this”.

On 8 August the Council told the Care Home it was open to Mrs J’'s daughter to take her
out of the home to meet Mr K, if that is what Mrs J wanted to do.

On 18 August the Council wrote to Mr K. It said Mrs J had the capacity to decide where
she lives and the Independent Advocate had confirmed she wants to remain at the Care
Home. It said it could not reach a firm conclusion on the lack of sympathy Mr K said
officers had towards his ban on visiting the Care Home. It said the management of the
Care Home had been distressed by his behavior. It said it was not appropriate for the
Council to intervene.

CQC published a report on the Care Home. It required the Care Home to make
improvements relating to being: safe; effective; responsive; and well-led. It found the Care
Home was providing a good service in terms of being caring. Mr K says the need to make
improvements shows he was right to report problems to CQC.

The Manager of the Care Home says Mr K verbally threatened her over the telephone
“telling me to be careful when | leave work as the car park is dark at night”. Mr K denies
saying this. The Manager says she contacted the Police immediately after the
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33.

34.

conversation but was not given a crime number or an incident number. She says she
cannot provide a date for the incident, having worked at the Care Home for two yeatrs.

The Care Home has recorded consulting Mrs J about seeing Mr K on: 8 September 2016,
5 October 2016, 18 November 2016, 22 December 2016, 13 January 2017 and
15 February 2017.

In response to our enquires on this complaint, the Care Home told the Council Mrs J's
daughter takes her out so she could see Mr K if she wanted to. Mrs J's daughter says this
is untrue. She says this would not be possible because of her mother’s mobility problems.
Mrs J uses a wheelchair and needs a hoist and sling and two people for transfers. The
Care Home has been unable to provide any evidence in support of its claim that Mrs J
goes out with her daughter.

Conclusions

35.

36.

37.

38.

39.

This complaint has revealed some poor practices by the Council, the Care Home and the
Care Provider. Although not issued until November 2016, the CQC guidance reflects what
has always been good practice. The failure to follow a structured process over the ban
has resulted in a confused sequence of events. This could have been avoided if the right
process had been followed.

The Council asked Mr K not to visit Mrs J when she first moved to the Care Home. Any
restriction on visiting should either be based on a specific request from the resident, if the
resident has the capacity to make such decisions, or a risk assessment and best interest
decision if they do not. Any restrictions on visiting because of a risk to staff or other
residents needs to be based on a risk assessment. The Council failed to consult Mrs J or
do a risk assessment before asking Mr K not to visit and, more significantly, advising the
Care Home to call the Police if he tried to visit and would not leave. That was fault.

Although the request not to visit was “at least for the time being” the Council did not
review the arrangement. That was also fault. There should be regular reviews of any
visiting restrictions. Such reviews should, wherever possible, take account of the
resident’s views. The Council did not do this until March 2016. That was fault.

The issue of contact with Mr K is one for Mrs J to make. The Care Home should not have
threatened her with eviction if she wanted Mr K to visit her at the Home. That was fault.
That threat is likely to have had an impact on her subsequent answers to questions about
meeting Mr K. Mrs J should at least have been given the option of meeting Mr K away
from the home.

In April 2014 the Council appears to have decided it had not banned Mr K from visiting,
although that was clearly not the case. It noted a risk assessment was in place but has
provided no evidence of this. In November 2015 the Council accepted Mr K had been
banned from the Care Home. The failure to review the ban resulted in it being left in place
when there may have been no need for it. That was fault.
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40.

41.

42.

43.

44,

The ban has not always prevented Mr K from visiting Mrs J. It appears the Care Home did
not always enforce the ban. It was clearly aware he had been visiting as he had recorded
at least one visit in its visitors’ book.

The Care Provider has no records of the threats it says Mr K made to the Manager of the
Care Home or other staff. Nor does it have any records of the incident which it says took
place on 8 January 2016. If the Care Home had reported the threats to the Police it
should have had a reference number. The failure to keep proper records is fault. The
Care Home should record any threats and report them to the Council, as the safeguarding
authority, so it can take account of them when reviewing a risk assessment.

The Council failed to tell the Care Home it had decided to lift the ban on Mr K visiting.
That was fault. In April 2016 the Care Home told the Council it did not agree with lifting
the ban as Mr K posed a risk to other residents, as well as to members of staff. There is
no evidence to support the claim that he posed a threat to residents.

The Care Home finally did a risk assessment in May 2016; over two years after Mr K had
been banned from visiting Mrs J. The risk assessment is not robust enough. This is
because it does not substantiate the allegations against Mr K. There is no current
evidenced risk to Mrs J and she had confirmed that she was content to see Mr K. The
timing of the risk assessment, following Mr K’s complaint to CQC, raises the prospect that
his complaint prompted the Care Home to reinforce its ban. This is supported by the
record of the Council’'s visit to the Care Home on 20 May 2016 when it told the Council
Mr K's “false allegations” were a reason for the ban. That was fault.

The Care Provider has made some inaccurate statements. It told Mr K the Independent
Advocate had asked Mrs J if she wanted Mr K to visit. But that is not supported by the
Independent Advocate’s e-mail to the Council. The Care Provider also told Mr K it had
reference numbers for its contact with the Police, but that was not the case. This casts
doubt over some of the Care Provider’s other statements. It also means it cannot be
accepted as a reliable broker when asking Mrs J if she wants to see Mr K. The Council
needs to commission an Independent Advocate to obtain Mrs J's views.

Injustice

45,

The injustice to Mr K is to some extent dependent on whether Mrs J wants to see him.
Nevertheless, the bodies involved have not dealt fairly with him and for that reason the
Council needs to apologise to him.

Decision

46.

The Council was at fault because it:
. did not involve Mrs J properly in the decision to ban Mr K from visiting her;

. did not carry out a risk assessment;
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. did not review the ban; and
. failed to tell the Care Home or Care Provider when it lifted the ban.

47. The Council is also accountable for the faults of its Care Provider and the Care Home
which:

. did not keep proper records;
. provided inaccurate information; and

. threatened Mrs J with eviction without offering all the options.
Recommendations

48. In order to remedy the injustice caused by the faults identified by this report the Council
has agreed within the next three months to commission an Independent Advocate to get
Mrs J's views on seeing Mr K away from the Care Home. If Mrs J wants to see Mr K, the
Council will arrange for her to do this away from the Care Home and pay Mr K £300 for
the failure to do this sooner.

49. The Council will also:

. write to Mr K apologising for its failings and those of the Care Home and Care
Provider; and

. consider what action it needs to take to ensure it and its care providers deal with
such matters properly in future.
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8 September 2017 Local Government

Complaint reference OMBUDSMAN

16 013 301

Complaint against:
Nottinghamshire County Council

The Ombudsman’s final decision

Summary: There is no evidence of fault in the Council’s decision to
treat Mrs V as having notional capital when assessing her ability to
pay for care and support services. However there is fault in the way
the Council calculated the value of Mrs V’s notional capital. Although
the Council disagrees with this finding, it has agreed to carry out an
independent valuation to assess the value in accordance with
statutory guidance so | have completed my investigation.

The complaint

1. The complainant, whom | shall call Mrs W, complains on behalf of her mother,
Mrs V, about the Council’s decision to treat her as having a sum of notional
capital when assessing her ability to pay for her care and support.

The Ombudsman’s role and powers

2. The Ombudsman investigates complaints about ‘maladministration’ and ‘service
failure’. In this statement, | have used the word fault to refer to these. She must
also consider whether any fault has had an adverse impact on the person making
the complaint. | refer to this as ‘injustice’. If there has been fault which has caused
an injustice, she may suggest a remedy. (Local Government Act 1974, sections 26(1) and 26A(1))

3. The Ombudsman cannot question whether a council’s decision is right or wrong
simply because the complainant disagrees with it. She must consider whether

there was fault in the way the decision was reached. (Local Government Act 1974,
section 34(3))

How | considered this complaint
4. During my investigation | have:
» spoken with Mrs W on the telephone

» considered information supplied by the Council including correspondence with
Mrs W

+ considered the Care and Support Statutory Guidance issued in support of the
Care Act 2014

» given the complainant and the Council the opportunity to comment on my
draft(s)

» considered the comments made by the Council and Mrs W in response to my

draft and amended where appropriate
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What | found

Relevant legislation and statutory guidance
Statutory guidance on charging for non-residential services under the Care Act is
available in a document called ‘Care and Support Statutory Guidance’ (CASS).

Once a council is asked for help it will carry out a care assessment. This will
normally take place in a person’s home. Following the assessment the Council
will produce a care and support plan. This sets out how the Council will meet the
person’s care and support needs.

Councils can decide in their policies not to charge service users at all for non-
residential services, although most do charge. Some Councils place an upper
limit on the amount a person will have to pay towards their care. Before charging
for services, the Council must work out how much a person can afford to pay
which will still leave them with a reasonable income. Councils calculate this
through a financial assessment.

Most councils charge people the full cost of providing non-residential care if their
capital exceeds £23,250. People with between £14,250 and £23,250 in capital
pay an amount towards their care. People with less than £14,250 do not
contribute anything.

Similar rules apply when a person receives care and support in a care home.

CASS contains sections called ‘Treatment of Capital’ (Annex B) and Deprivation
of Assets (Annex E). CASS says:

In some circumstances a person may be treated as possessing a capital asset
even when they do not actually possess it. This is called notional capital. (Annex
B, paragraph 29)

Notional capital may be capital which the person deprived themselves of in order
to reduce the amount of charge they have to pay for their care. (Annex B,
paragraph 30)

When undertaking a financial assessment a local authority may identify
circumstances that suggest that a person may have deliberately deprived
themselves of assets in order to reduce the level of the contribution towards the
cost of their care. (Annex E, paragraph 3)

It is important that people pay the contribution to their care costs that they are
responsible for. This is the key to the overall affordability of the care and support
system. A local authority should therefore ensure that people are not rewarded for
trying to avoid paying their assessed contribution. (Annex E, paragraph 4)

There may be good reasons for a person depriving themselves of an asset. A
local authority should therefore consider the following before deciding whether
deprivation for the purpose of avoiding care and support charges has occurred:

a) Whether avoiding care and support charge was a significant motivation;

b) The timing of the disposal of the assets. At the point the capital was disposed
of could the person have a reasonable expectation of the need for care and
support? And

c) Did the person have a reasonable expectation of needing to contribute to the
cost of their eligible care needs? (Annex E. paragraph 11)

If a local authority decides that a person has deliberately deprived themselves of
assets in order to avoid BagedLite af ddrge for care and support, they will first
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need to decide whether to treat that person as still having the asset for the
purpose of the financial assessment and charge them accordingly. (Annex E,
paragraph 18)

As a first step, a local authority should seek to charge the person as if the
deprivation had not occurred. This means assuming they still own the asset and
treating it as notional capital or notional income. (Annex E, paragraph 19).

When a Council has decided that a capital asset should be treated as notional
capital, the value of that capital must be the current market value of the capital
asset or the surrender value of the capital asset, whichever is the higher, minus
10% of the value if there will be any actual expenses involved in selling the asset
and any outstanding debts on the property.

If the person and the assessing officer both agree that after deducting any
relevant amounts that the total value of the person’s capital is more than the
upper capital limit of £23,250, or less then the lower capital limit of £14,250, then
it is not necessary to obtain a precise valuation. If there are any disputes, a
precise valuation should be obtained. However, the local authority should bear in
mind how close someone is to the upper capital limit when deciding whether or
not to obtain a precise valuation.

In the context of jointly owned capital, the total value of the asset should be
divided equally between the joint owners and the person should be treated as
owning an equal share unless there is evidence a person owns an unequal share.
The current market value is not assessed by taking the overall value of the whole
house and dividing it by the number of beneficial owners, rather it is the price a
willing buyer would pay to a willing seller for that person’s particular share. It is
the person’s interest in the property not the value of the property itself. This
method of valuation is appropriate because there is a risk that a person’s interest
in an asset or property may actually be nil. While in the current financial climate
this is less likely, especially with more and more private investors willing to buy
shares of property, there is still a risk. Therefore, an independent valuation is
appropriate.Where a precise valuation is required, a professional valuer should be
asked to provide a current market valuation. Once the asset is sold, the capital
value to be taken into account is the actual amount realised from the sale, minus
any actual expenses of the sale.

In accordance with paragraph 14 of Annex B of the Statutory Guidance, once the
valuation is obtained, the Council should deduct 10% from that valuation to take
account of any expenses attributable to disposing of the property.

What happened

Background

Mr and Mrs V, the subject of this complaint, each owned a 25 per cent share in a
property. The other 50% of the property was owned by Mrs W and her husband
Mr W. Mrs V gifted her share of her property to her grand-daughter in 2011.

Between the 3 August 2009 and 8 August 2009 Mrs V and her husband Mr V
stayed at a residential home, which | shall call Home B.

Mrs V completed a Statement of Financial Circumstances form on 18 August
2009 in order for the funding to be provided for the stay at Home B. The form
contained terms that demonstrated her agreement that she was aware that if she
disposed of, or had disppésg 9k 2By pfder capital assets, property, investments
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35.

etc, the Council could take account of those resources as if they were still hers
and charge accordingly. Mrs V signed the form.

Council records show that the couple stayed at Home B while they were having a
bathroom refitted. They paid a contribution towards their care.

There are no records to indicate that Mrs V was suffering from any ill health at the
time. In fact, along with her daughter Mrs W, she was Mr V’s carer.

Records show that Mrs V was considered to be her husband’s carer both at this
time and during the immediate period after the couples’ stay at Home B.

In October 2010 records show Mrs V was finding it harder to care for her
husband. She felt exhausted.

In November 2010 Mrs V had a fall and fractured her arm. The couple were
placed in respite care at another home, which | shall call Home F, to help her
recover. This stay was extended many times, resulting in a continuous stay until
19 January 2011. Records show that while there were no complaints about the
level of care, Mrs V was anxious to get home. However, she still had a ‘pot’
attached to her arm and it would have been very difficult for her to manage.

When her pot was removed, plans were put in place for Mrs V to live with her
daughter for a while. Mr V was to remain at Home F as his condition had
deteriorated. Records show that when Mrs V was leaving the home, it was felt
she required a service to help her shower twice weekly and a meals service.

In February 2011 Mrs V visited a consultant. Records show she was told that her
arm would not improve any more. She did not have a good turning point on it and
found it difficult to grab and hold things as she had lost power in that arm.

On 9 March 2011, Mrs W contacted the Council with a view to increasing her
mother’s care package upon her return home, to seven showering calls.

On 23 March 2011 Mrs W and her mother Mrs V visited their solicitor. Records
show that during this meeting, the solicitor was told that although Mrs V’s arm had
deteriorated, the family hoped things would improve.

The solicitor’s attendance note sets out that Mrs V had recently left home F. They
had a discussion about Mrs V’s wish to give her quarter share of her property to
her grand-daughter, which would be bringing forward what she had already
bequeathed to her in her will. The solicitor expressed ‘serious concerns at the
arrangement’; one being that Mrs V was approaching 91 years of age at this time
and that she had only recently come out of a Care Home. His attendance note
shows he was perplexed as to why Mrs V would want to take this course of action
for her grand-daughter when she was due to inherit this share in her will in any
event. He noted there was an expectation Mrs V’s grand-daughter would soon
return abroad. This anticipation was strong enough for him to suggest all
correspondence to her should be to care of the Ws. He further noted:

“l specifically said that if the Local Authority considered that she had given up her
share in the property to avoid paying fees then they could take the view that she
still owns the share in the property and assess her accordingly.”

In another part of the solicitor’s note he said that although Mrs V did not want to
be at Home F, ‘it appears she cannot totally rule out the possibility of going into
long term care if things do not improve, but the likelihood is that if she cannot

remain at home on her own she would move in with the [Ws], but that is not the
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preferred option.’ 1t was envisaged that this would happen, unless Mrs W’s health
meant she was unable to take care of her mother.

On 24 March 2011 the solicitor wrote a letter to Mrs V setting out his advice. He
cautioned against the gift. Part of his advice was that if she still wanted to go
ahead with the transfer, one way of protecting herself from the risk of Mrs V’s
grand-daughter going bankrupt and losing the asset would be if she leased back
the property into her own name. This would give her the security to live in the
property but her grand-daughter would be obliged to pay for repair and to insure
the property. He also advised that this type of obligation ‘is a reason for the
transaction and ....may defeat a claim by a Creditor or the Local Authority’.

Mrs V opted for the leaseback arrangement. Mrs W believes Mrs V wanted to give
the share of property to her grand-daughter to encourage her to come home.
(She was living abroad at the time of the transfer of assets). Although she also
said that the leaseback arrangement was a factor when her mother was deciding
to give away her share.

On 28 March 2011, a support plan was completed for Mrs V. Records show Mrs
V’s leg was swollen and a GP visit was arranged as it was thought it might be
infected.

In April 2011, Mrs W completed a Statement of Financial Circumstances form for
the stay at Home F. Again, the same declaration was made at 8(e) of the form.
Under section 7, Additional Information, it appears Mrs W wrote, ‘Mrs [V] is giving
her share of property to her granddaughter.’

On 23 April 2011 Mrs W asked for further support for her mother because she
was struggling to support her mother as Mrs W was suffering with shingles.

On 2 May 2011 direct payments were started for Mrs V.

The deeds were signed over in June 2011. The Council say the transfer
happened on 22 September 2011.

In September 2013, records show Mrs V’s heath was beginning to deteriorate. It
is clear efforts were made by Mrs W to ensure her mother stayed at home and
that this is what her mother wanted. However, eventually it became impossible.
Mrs V needed to go into a residential home. She was admitted as a permanent
resident at Home F on 13 July 2016.

On 1 July 2016 the Council wrote to Mrs W. She had completed a financial
assessment for her mother, Mrs V, in order to fund her residential care. The
Council informed her it had decided to treat the transfer of money her mother had
made in September 2011 as a deprivation of assets.

Mrs W defends the accusation her mother deprived herself of her assets
There followed an exchange of correspondence between Mrs W and the Council.
In summary, Mrs W said:

it had never been her mother’s intention to go into a care home

* her mother did not stay at Home B for health needs and her stay at Home F,
prior to the transfer of her assets was only because she suffered a fall. Mrs W
believes her fall was at least in part because she was exhausted providing 24-
hour care for her husband

+ direct payments were only set up to provide her mother support following her

ther's fall.
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+ after her mother took legal advice and learned that she would have no
maintenance problems if she enjoyed the benefit of a lease back arrangement
with her daughter, she decided to go ahead with the transfer.

* in any event, the Council’s valuation of her mother’s share in the property was
incorrect.

The agreed notional value of Mrs W’s share in the property
The Council initially suggested that based on a total valuation of the property at
£160,000, Mrs V’s notional share was valued at £40,000.

Mrs W disagreed and eventually agreed a notional value for her mother’s share of
the property at £39,350.

However in statements | have seen showing the weekly depreciation of the sum,
the Council statements seem to indicate the Council used the sum of £40,000 in
its calculations.

What | found

The restriction outlined in paragraph 3 applies to this complaint. The Ombudsman
cannot question a decision that a council has taken without administrative fault in

the decision making process. In this case the Council has reached its decision in

accordance with the statutory guidance and it is one that it is entitled to take.

In reaching its decision the Council considered the factors set out in paragraph
sixteen.

Whether avoiding care and support charge was a significant motivation;
We cannot ever know with absolute certainty what Mrs V’s motivation was in
giving away her share of her property at such a late stage in her life. But the
evidence shows the Council gave this due consideration.

Mrs W says the transfer was to encourage her daughter to come home. Mrs V
also confirmed the same to her solicitor. Mrs W says her mother wanted to delight
at the pleasure of making the gift. But on balance, the Council was not acting
unreasonably in questioning this.

A part of the families’ solicitor's advice was that if Mrs V wanted to transfer her
share of her property to her grand-daughter, one way of defeating a claim from
the local authority would be to set up a lease-back agreement. There were other
benefits to this arrangement too (in that Mrs V’s grand-daughter would be
obligated to repair the property should the need arise), but Mrs V was aware that
the Council could view this transaction in an unfavourable light and disregarded
this risk.

The solicitor’s note indicates that Mrs V’s grand-daughter had already been left
the property share in Mrs V’s will. While her grandmother is alive it would have
been unlikely that Mrs V’s grand-daughter would attempt to realise her share in
the property. Therefore, it seems odd that Mrs V felt she would be more
encouraged to come back to the country early just because she would receive a
share in the property earlier than expected, a share which she wouldn’t be able to
benefit from in any event until her grandmother passed away. The Council is
entitled to have doubts about the motivation behind the transfer, especially since
Mrs V had just spent time in a home and at her age there was a likelihood she
would need long-term care in the future.
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At the point the capital was disposed of could the person have a reasonable
expectation of the need for care and support?

The Council argued that around the time of the transfer Mrs V had stayed at
Home F for a significant period of time and at the point of transfer, Mrs V was in
receipt of direct payments to help support her needs. The Council might also have
added that the legal advice Mrs V was given anticipated that although Mrs V did
not want to go into a home and everything would be done to avoid this
eventuality, the family could not rule out the possibility.

The solicitor’s attendance note says that the family informed him that while Mrs
V’s arm had deteriorated they hoped things would get better in the future. This is
a different account to the one given to the Council and noted in the records
shortly before the visit. As far as the family were concerned, she had lost the
power in her arm — there is no record of any hope for things improving. Mrs W
says that her mother’s arm has now actually improved, but this could not have
been anticipated during this crucial time. The solicitor specifically recorded that if
things did not improve she would not be able to stay at home by herself. Although
she may have wanted to stay in her own home, but she must have thought this
might not be possible. The Council were not unreasonable in viewing her situation
in this light.

Did the person have a reasonable expectation of needing to contribute to
the cost of their eligible care needs? (Annex E. paragraph 11)

The Council say that Mrs V had been financially assessed before and was aware
of the need to contribute towards her care costs. Further, both Mrs V and Mrs W
had signed financial assessments which set out that if a transfer was made and
the Council considered it was a deprivation of assets, they would be charged for
care as if they still owned the capital. Mrs V’s solicitor had also warned the family
of the risk that the Council would consider the transfer inappropriate and might
charge them.

For the above reasons, | find that the Council’s decision was well reasoned and
without administrative fault. It gave Mrs W the opportunity to comment on its
original decision and considered what she said. It then referred the matter to a
senior officer who upheld the decision.

Having reviewed the evidence available | am satisfied the Council acted without
administrative fault in deciding to treat Mrs V deprived herself of her assets.

The value of Mrs V’s notional capital

| am not satisfied that the Council have complied with Annex B of the Care and
Support Statutory Guidance issued in support of the Care Act 2014 when
calculating the notional value of Mrs V’s share of the property.

The guidance indicates that the Council should calculate the value of the property
in a way that determines what a willing buyer would pay to a willing seller. Given
that the value of Mrs V'’s notional capital is only 25% of the property value, there
is a risk that it would be difficult to find a willing buyer for such a share. There is a
risk, therefore, that the value could be nil. Even if it has some value, it may well
be much lower than the £39,350 estimate that the Council and Mrs W first agreed
on. This valuation was only agreed because Mrs W assumed this was the correct
way to value the share in the property. But to value the property in that way, does
not take into account what a ‘willing buyer’ would pay for a 25% share. The
Council should therefore obtain an independent valuation of the property to

determine the true valuep%glcrsz\(’gfn%@nal share.
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| am however satisfied that the Council does not need to deduct 10% from the
value of the share for potential sales expenses. These have already been
accounted for when the Council assessed Mrs V'’s financial ability overall.

Recomendation

The Council should, within 20 days of my final decision, obtain an independent
valuation of Mrs V’s notional share of the property in order to properly obtain its
value for the purposes of assessment. The market valuation should be the value
of the share in July 2016.

The Council should share the valuation with Mrs W and apply any adjustments
necessary to its assessments of Mrs V’s contributions to care charges for the time
in question. If appropriate it should refund to Mrs V any money paid for care
during that time if it transpires this should not have been requested.

Final decision

There is no evidence of fault in the Council’s decision to treat Mrs V as
possessing notional capital for the purpose of assessing her ability to pay for care
and support services. However, | have found fault with the way in which the
Council initially valued Mrs V’s share of her property. This caused Mrs W
uncertainty. Although the Council disagrees with this finding, it has agreed to
carry out an independent valuation to assess the value in accordance with
statutory guidance so | have completed my investigation.

Final decision on behalf of the Ombudsman
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4 April 2017 Local Government

Complaint reference: OMBUDSMAN

16 012 298

Complaint against:
Nottinghamshire County Council

The Ombudsman’s final decision

Summary: There was fault in the Council’s consideration of whether
Mrs C deprived herself of assets with the intention of avoiding care
fees. The Council will carry out a further assessment including
speaking with Mrs C and any other investigations it considers
necessary to enable it to make a robust decision.

The complaint

1. Mrs B complains the Council has wrongly decided that her mother, Mrs C,
deliberately deprived herself of capital with the intention of avoiding care fees. As
a result the Council is seeking to recover the outstanding care home fees from the
family.

The Ombudsman’s role and powers

2. We investigate complaints of injustice caused by maladministration and service
failure. | have used the word fault to refer to these. We cannot question whether a
council’s decision is right or wrong simply because the complainant disagrees
with it. We must consider whether there was fault in the way the decision was
reached. (Local Government Act 1974, section 34(3), as amended)

3. If we are satisfied with a council’s actions or proposed actions, we can complete
our investigation and issue a decision statement. (Local Government Act 1974, section
30(1B) and 34H(i), as amended)

How | considered this complaint

4. | considered the complaint and spoke to Mrs B. | asked the Council for its
comments on the complaint and additional information. | sent a copy of a draft of
this statement to Mrs B and the Council and invited their comments.

What | found

Background

5. Mrs C lived in her own home with her daughter, Ms X. Ms X provided care and
support for Mrs C. Sometime early in 2014 Mrs C and Ms X moved into a privately
rented flat as the house and garden was too much for them to manage. In June
Mrs C sold her house for £85,000.

6. Ms X became ill and died in March 2016. Mrs C had moved into a nursing home
in February 2016.
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On 7 March 2016 the Council carried out a financial assessment of Mrs C to
decide whether she should contribute to her care. Mrs C did not take part in the
assessment and it was done with her son Mr D. The result of the assessment was
that the Council decided that Mrs C had intentionally disposed of the proceeds of
the sale of the house. This meant the Council considered Mrs C was liable for the
cost of the nursing home.

Mrs C has not made any payments to meet the care fees and at the end of
January 2017 the arrears were just under £26,000. The family made a payment in
March of £12000 and were setting up standard order.

Mrs B says that Mrs C had never intended to go into a nursing home when she
sold her home. So she used the money from the sale of the house to improve her
new home and gave some away to church and charity. She could not have
predicted her daughter’s illness and that she would need nursing home care. She
had budgeted to be able to manage with some care in her own home.

The relevant guidance

The rules for assessing and charging for residential care are contained in the
Care and Support Statutory Guidance (CSSG). Councils should follow the
relevant guidance when undertaking a financial assessment to determine how
much a person has to pay towards the costs of their residential care.

CSSG says deprivation of assets means where a person has intentionally
deprived or decreased their overall assets in order to reduce the amount they are
charged for their care. It goes on to say there may be many reasons for a person
depriving themselves of an asset. A local authority should therefore consider the
following before deciding whether deprivation for the purpose of avoiding care
and support charges has occurred:

Whether avoiding the care and support charge was a significant motivation;

The timing of the disposal of the asset. At the point the capital was disposed of
could the person have a reasonable expectation of the need for care and
support?

Did the person have a reasonable expectation of needing to contribute to the cost
of their eligible care needs?

The guidance makes it clear that it has to be the person’s intention when making
the disposal that they are doing so to avoid care charges: avoiding care charges
must have been a “significant motivation”.

Where the Council has decided there has been deprivation it should seek to
charge the person as if the deprivation has not occurred. This means assuming
they still own the asset and treating it as notional capital. Where the person has
transferred the asset to a third party to avoid the charge, the third party is liable to
pay the difference between what it would have charged and did charge the
person receiving the care. However the third party is not liable to pay anything
which exceeds the benefit they have received from the transfer. If the person has
transferred money to more than one person each of those people is liable to pay
the Council

In some cases a Council may wish to conduct its own investigations into whether
deprivation of assets has occurred rather than relying solely on the declaration of
the person.
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The decision there has been deprivation

The Council has decided that Mrs C disposed of the proceeds of the sale of the
house with the intention of avoiding care charges. The Council has not spoken to
Mrs C about what happened to the money. There has been some debate about
Mrs C’s capacity to deal with her own finances and her children Mrs B and Mr D
have dealt with the practical arrangements although they do not have power of
attorney. But the current position is that Mrs C does have capacity.

The family has said that money was spent as follows:
£2000 on a shower room for the rented flat Mrs C moved to;
£1000 for a ramped/disabled access;

£4000 for furnishings including a washing machine, tumble dryer, higher chairs
and sofa for easy access, and a new bed;

£3500 to pay off an existing overdraft;

£10,000 to pay off a bank loan;

£3465 six months rent and deposit for the flat:

£500 removal fees;

£5000 for new car which was suitable for carrying a wheelchair;

£850 was lost on a deposit for a stairlift for the house Mrs C moved from;
Estate agent fees for the sale;

Gifts to children.

The family has not provided any receipts of the expenditure or any other evidence
or details of the amounts or timing of the gifts or other disposals.

The Council should carry out a proper financial assessment of Mrs C. The Council
should question what happened to the money from the sale of the house. But | do
not consider the Council has provided adequate reasoning to support its
conclusion that it can consider all the sale proceeds of £85,000 as part of Mrs C’s
notional capital. The Council’s says that Mrs C would be unlikely to admit to giving
away the money for the purposes of avoiding care home fees. That may be the
case but Mrs C’s explanation of what happened to the money would be a relevant
factor in the Council’s decision making. Mrs C may be able to provide relevant
information about how and why she no longer has the money. The Council has
not given her the chance to provide that information. The Council should also
have all relevant factual information such as bank statements before coming to
any decision.

Agreed action

The Council will carry out a further financial assessment after speaking to Mrs C.
The Council should also consider using its investigatory powers to gain the
information it needs to make a sound decision on whether Mrs C deliberately
deprived herself of the assets with the intention of avoiding care charges. It is
reasonable for the Council to take into account the timing of any disposals and
other circumstances such as Mrs C’s health and that of her daughter. It should be
able to provide a reasoned basis for the decision it reaches.
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If the Council intends to seek to recover a contribution to the outstanding fees
directly from Mrs B and Mr D as recipients of some of the sale proceeds the
Council would need to establish the amount of any gift they received.

Final decision

There was fault in the Council’s consideration of whether Mrs C deprived herself
of assets with the intention of avoiding care fees. The Council will carry out a
further assessment including speaking with Mrs C and any other investigations it
considers necessary to enable it to make a robust decision

Investigator’s decision on behalf of the Ombudsman
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20 October 2017 Local Government

Complaint reference: OMBUDSMAN

16 002 677

Complaint against:
Nottinghamshire County Council

The Ombudsman’s final decision

Summary: The Council failed to carry out an annual review of Child
Y’s statement of special educational needs. This fault caused injustice
to Child Y and their parent. The Council has agreed to the
Ombudsman’s recommendations to remedy the injustice caused.

The complaint
1. The complainant, whom | shall call Mr X, complains as follows:

a) The Council has failed to update his daughter’s statement of special education
needs. | shall refer to Mr X’s daughter as Child Y. This means that when Child
Y started at School D her statement was out of date. Mr X says the Council last
carried out a statutory assessment of his daughter’s needs in 2007.

b) School D could not ascertain Child Y’s level of need or support her needs but
took informal steps to obstruct her needs being met. Because the Ombudsman
cannot look at what happens in schools, | can only consider how the Council
satisfied itself the school was meeting Child Y’s needs.

c) By September 2015 School D recognised the support Mr X was providing to
his daughter, but delayed Mr X from receiving appropriate educational support.
As above, because the Ombudsman cannot look at what happens in schools, |
can only consider how the Council satisfied itself School D was meeting Child
Y’s needs.

d) An educational psychologist | shall refer to as Officer C:
1. Inappropriately speculated on Child Y’s level of need.
2. Misinformed Mr X with incorrect and inappropriate advice.

3. Took informal steps using his professional advantage to obstruct Mr X’s efforts
to address the support required by Child Y. Officer C’s superior (Officer D)
supported his acts of misconduct.

e) Officer E from the Council used his professional advantage to further facilitate
malpractice by pushing Mr X to meet with Officer C under inappropriate
circumstances.

f) The Council’s actions prevented Mr X from moving forward with an Education
Health and Care Plan because it would be managed by the school and council
staff who had discriminated against Mr X and Child Y.

g) The Council’'s Chief Executive provided an inadequate response to Mr X’s
complaint.
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h) The Council has taken inappropriate steps to try and force Child Y back to
School D.

The Ombudsman’s role and powers

SEND is a tribunal that considers special educational needs. (The Special Educational
Needs and Disability Chamber of the First Tier Tribunal (‘SEND’))

The law says we cannot normally investigate a complaint when someone can
appeal to a tribunal. However, we may decide to investigate if we consider it
would be unreasonable to expect the person to appeal. (Local Government Act 1974,
section 26(6)(a), as amended)

A child with special educational needs may have a statement of Special
Educational Needs (‘SEN’). The statement sets out the child’s needs and what
arrangements should be made to meet them. The Ombudsman cannot change a
statement; only SEND can do that.

The Council is responsible for making sure that all the arrangements specified in
the statement are put in place. The Ombudsman cannot look at complaints about
what is in the statement but can look at other matters, such as where support set
out in a statement has not been provided or where there have been delays in the
process.

We cannot investigate complaints about what happens in schools. (Local
Government Act 1974, Schedule 5, paragraph 5(b), as amended)

We investigate complaints about ‘maladministration’ and ‘service failure’. In this
statement, | have used the word fault to refer to these. We must also consider
whether any fault has had an adverse impact on the person making the
complaint. | refer to this as ‘injustice’. If there has been fault which has caused an
injustice, we may suggest a remedy. (Local Government Act 1974, sections 26(1) and 26A(1),
as amended)

We cannot question whether a council’s decision is right or wrong simply because
the complainant disagrees with it. We must consider whether there was fault in
the way the decision was reached. (Local Government Act 1974, section 34(3), as amended)

We provide a free service, but must use public money carefully. We may decide
not to start or continue with an investigation if we believe:

* itis unlikely we would find fault, or

 itis unlikely we could add to any previous investigation by the Council, or
 itis unlikely further investigation will lead to a different outcome, or

* we cannot achieve the outcome someone wants, or

» there is another body better placed to consider the complaint.

(Local Government Act 1974, section 24A(6), as amended)

We normally expect someone to refer the matter to the Information Commissioner
if they have a complaint about data protection. (Local Government Act 1974, section
24A(6), as amended)

We cannot investigate late complaints unless we decide there are good reasons.
Late complaints are when someone takes more than 12 months to complain to us
about something a council has done. (Local Government Act 1974, sections 26B and 34D, as
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Some of the things Mr X complain about date back to 2007. In this case | have
decided to consider events dating back to July 2014. This was when the last
annual review took place before Child Y transferred to School D.

If we are satisfied with a council’s actions or proposed actions, we can complete
our investigation and issue a decision statement. (Local Government Act 1974, section
30(1B) and 34H(i), as amended)

How | considered this complaint
During my investigation | have:

spoken with Mr X about his complaint and considered the supporting evidence he
provided,;

sent enquiries to the Council and considered its responses including information
about Child Y;

considered legislation and guidance as referenced below;

given Mr X and the Council the opportunity to consider my draft decision and
taken into account their comments.

Under the information sharing agreement between the Local Government and
Social Care Ombudsman and the Office for Standards in Education, Children’s
Services and Skills (Ofsted), we will share this decision with Ofsted.

What | found
Relevant legislation

In 2014 the Government introduced new law and guidance for pupils with SEN.
The Children and Families Act 2014 replaced statements with Education Health
and Care (‘EHC’) Plans. The new and old law were to work in tandem while
councils transfer pupils from the old to the new system. Councils should complete
the process by 01 April 2018.

The law and guidance governing statements remains the Education Act 1996 and
the 2001 SEN Code of Practice (‘the Code of Practice’). The old law and
guidance remain in force until the statement has ceased or been replaced with a
final EHC Plan.

The government also issued statutory guidance called the ‘SEN Toolkit’ to
accompany the Code of Practice.

What happened

The correspondence about this case is detailed and extensive. It is not possible
(or necessary) for me to set out here everything which has happened. But | have
included some key events to explain the background to the complaint. Some
more information about what happened is in the ‘Analysis’ section.

Child Y has a statement of SEN which the Council first issued in 2007. Child Y
attended School C from October 2007. School C is a local authority special
school for children with autistic spectrum conditions.

Information from the Council shows that annual reviews of Child Y’s statement
took place each July between 2008 and 2014.

In December 2014 Mr X withdrew Child Y from School C because he had lost
confidence in the schooRage 129 of 168
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25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

In support of his complaint, Mr X has provided copies of emails which show he
raised his concerns about School C with the Council. | will not consider Mr X's
concerns about School C because the exclusion at paragraph 6 applies.

Child Y started at School D in February 2015. School D is also a local authority
special school for children with autistic spectrum conditions. Child Y at first
attended for mornings only. Her first full day at school was 17 March 2015. Child
Y started to attend School D full-time in June 2015.

The Council says that in September 2015 Child Y started to attend school on a
reduced timetable. This was because Mr X said she was showing signs of being
“stressed”. When Child Y was not at school she followed a structured learning
programme developed by Mr X. A member of school staff would visit Child Y at
home to observe her learning. This arrangement took place until December 2015.

The Council says that in January 2016 Mr X postponed the annual review
meeting which was due to take place to discuss Child Y’s statement.

Child Y’s last day of attendance at School D was 19 January 2016. She has not
attended school since and has been educated at home by Mr X (although she
remained on the roll of School D until 02 May 2017.)

In March 2016 Mr X submitted a 32 page document to the Council raising
concerns about various issues including Schools C, D and extensive concerns
about the Educational Psychologist who had worked with Child Y (Officer C).

In April 2016 Mr X met with Officer G from the Council to discuss future plans for
Child Y and the transfer of her statement to an EHC Plan. The process for dealing
with Mr X’s complaint was also discussed.

On 01 June 2016 the Council’s Chief Executive responded to Mr X’s complaint
from March 2016. Much of the response focussed on Mr X’s concerns about
Officer C. If Mr X remained unhappy he was told he could complain to the
Ombudsman.

In September 2016 council officers visited Mr X to discuss Child Y’s non-
attendance at School D. Mr X had not asked the Council to remove Child Y from
the school’s roll and it was not aware of any reasons she could not attend. The
school had therefore recorded her absence as ‘unauthorised’.

In January 2017 the Council wrote to Mr X as Child Y’s attendance at School D
remained 0% for the 2016/17 academic year. The Council explained that it would
interview Mr X (and his wife) under caution.

In March 2017 the Council issued an EHC Plan for Child Y naming School D.

In May 2017 the Council wrote to Mr X amending Child Y’s EHC Plan so it named
School E. This was Mr X’s preferred school for Child Y. During my investigation
Mr X confirmed he was happy with these arrangements for Child Y.

Analysis
| have considered each of Mr X’s complaints in turn.

The Council has failed to update his daughter’s statement of special
education needs. This means that when Child Y started at School D her
statement was out of date. Mr X says the Council last carried out a statutory
assessment of his daughter’s needs in 2007.

The Code of Practice [9.1] says:
Page 130 of 168
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39.

40.

41.

42.

43.

44.

“All statements (other than those for children under two) must be reviewed
at least annually. The annual review of a pupil’s statement ensures that
once a year the parents, the pupil, the LEA [local education authority], the
school, and all the professionals involved, consider both the progress the
pupil has made over the previous 12 months and whether any amendments
need to be made to the description of the pupil’s needs or to the special
educational provision specified in the statement. It is a way of monitoring
and evaluating the continued effectiveness and appropriateness of the
statement. LEAs must ensure that such a review is carried out within 12
months of either making the statement or of the previous review.”

Councils can also review statements at any time of the year. These are known as
‘Interim’ or ‘Early Reviews'.

Annual Reviews are a multi-stage process. The purpose of an annual review
meeting is to assess the child’s performance against targets set at the previous
review and set new targets. The purpose of the annual review meeting is also to
consider the continuing effectiveness of the statement and whether the statement
should be changed.

The Code of Practice sets out what should happen following an annual review of
a statement. The headteacher must send the Council a report of the meeting. It
should set out the main issues and recommendations. It may include a
recommendation for amendments to the statement. The Council must review the
statement in light of the report and any other information it considers necessary. It
must decide whether to:

continue with the statement as it is;
change aspects of the statement and issue a revised version;

carry out a wide range of assessments (Statutory Assessment) with a view to
issuing a new statement of special educational needs;

cease to maintain the statement.

It must send a copy of its decision to the headteacher and the parents. Parents
then have a right of appeal to SEND about the Council’s decision. They have two
months to lodge an appeal if they wish to do so.

Information from the Council shows annual reviews for Child Y took place in July
between 2008 and 2014. As explained in paragraph 12, | will not consider matters
before the July 2014 annual review. | will consider the July 2014 annual review as
it is the one closest to Child Y’s transfer to School D. The information | have
suggests that for matters before July 2014 Mr X had the opportunity to appeal to
SEND.

The annual review report from 2014 recommended two changes to Child Y’s
statement. These were “the critical need for [Child Y] to have access to her AAC
(Augmentative and Alternative Communication) aid which the Local Authority
fund” and “Local Authority provided transport to and from school also needs
adding to Child Y’s statement.”

In response to my enquires the Council said the school had not annotated Child
Y’s statement to show where the changes were required. The Council says it
wrote to School C and Mr X in September 2014 asking for more information but it
did not receive a response. It therefore considered the statement to be current

when Child Y left School C in December 2014.
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46.

47.

48.

49.

50.

51.

52.

53.

54.

But given the detail provided in the annual review report, | see no reason why the
Council could not have proceeded to follow the process set out above and issue a
revised statement. | consider this to be fault. But the letter sent to Mr X in
September 2014 did advise him of the right to appeal the Council’s decision to
SEND. Mr X did not do this.

Mr X says the Council failed to update his daughter’s statement and this meant it
was out of date when she started at School D. Due to the fault identified above |
agree with Mr X. But | need to consider the injustice (if any) this caused Mr X and
Child Y.

In response to my enquires the Council said the two amendments requested at
the July 2014 annual review were put in place when Child Y started at School D
(and she also received the support in question at School C). | therefore find that
while her statement was out of date, | cannot say this caused Child Y any
injustice. This is because she received the same support she would have done if
the Council had issued a revised statement.

There is no requirement in the SEN Code of Practice for a council to carry out an
annual review when a child transfers from one school to another — unless they are
transferring phase — for example from primary school to secondary school. The
Council could have called an interim / early review but it decided not to. This is a
decision of professional judgment | will not criticise because | see no fault in the
way the decision was reached.

| have also seen evidence of discussions with Mr X about schools Child Y could
attend after she left School C. School D was one of his preferred schools. It is
disappointing the Council took until August 2015 to issue an amended statement
which named School D.

As part of my investigation | asked the Council if it carried out annual review in
2015. In response to my enquires the Council said:

“There should have been an annual review of [Child Y’s] statement in July
2015 but at that point she was still settling in to School D and it made more
sense to hold it later when a fuller picture of her presenting needs at School
D would be available”.

But as explained in paragraph 37, the Code of Practice requires statements to be
reviewed annually. The Code of Practice says this ‘must’ happen and the
requirement therefore has the force of law. There is no option for Councils to
simply choose not to carry out an annual review.

| therefore find the Council to be at fault because it did not carry out an annual
review in 2015. This meant Mr X lost the opportunity to appeal the content of
Child Y’s statement to SEND. This represents injustice for Mr X and Child Y.

Mr X withdrew Child Y from School D in December 2015 because he felt it was
not meeting her needs. In May 2017 the Council named Mr X’s preferred school
in Child Y’s EHC Plan.

| do not know what would have happened if an annual review had taken place in
2015. It could have been decided that no amendments to Child Y’s statement
were necessary. It seems the Council still considers School D capable of meeting
Child Y’s needs. But it is also possible that amendments could have been
identified which would have led to better outcomes for Child Y. As well as the lost
appeal rights referred to above, | consider the fault to have caused uncertainty
and distress and to reprpggpet figthsi fgiistice to Mr X and Child Y.
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63.

I have not considered the matter of a 2016 annual review for Child Y. | note the
Council arranged a meeting for January 2016 which Mr X asked the Council to
postpone. Meetings took place later on in the year to discuss the transfer of Child
Y’s statement to an EHC Plan. This has now been finalised and as previously
explained, | understand Mr X is happy with the school named.

School D could not ascertain Child Y’s level of need or support her needs
but took informal steps to obstruct her needs being met. Because the
Ombudsman cannot look at what happens in schools, | can only consider
how the Council satisfied itself the school was meeting Child Y’s needs.

In support of this part of his complaint Mr X provided an email sent to Officer C on
17 June 2015. This lengthy email set out Mr X’s concerns following a recent
meeting with the school.

As explained in paragraph 6, the Ombudsman cannot look at what happens in
schools. But we can look at whether a council has failed to ensure what is in a
child’s statement or EHC plan is delivered.

| have already found the Council to be at fault because it failed to carry out an
annual review in 2015. This would have allowed it to assess Child Y’s progress
and the overall effectiveness of her education. The annual review would also
have been an appropriate time to consider Mr X’s concerns about School D. The
Council’s failure to hold an annual review in 2015 means | also uphold this part of
Mr X’s complaint — but only in regards to the Council’s actions. The injustice to Mr
X is uncertainty about whether the education School D delivered to Child Y was
effective and appropriate. He also lost the opportunity to raise his concerns with
School D and the Council which the annual review process is meant to provide.

| have also considered the wider issue of how the Council responded to Mr X’s
concerns about the education provided by School D. If Councils are aware of
schools having problems meeting a child’s needs, they should help as much as
possible and as quickly as possible.

The evidence | have seen shows extensive correspondence between Mr X,
School D and the Council — mainly through Officer C. The relationship between
the parties was at times clearly strained. But | consider the Council to have
responded appropriately to the concerns raised by Mr X about the school’s
actions and the delivery of what was in Child Y’s statement.

If Mr X has further concerns about what happened in School D he may be able to
pursue them through the school’'s own complaints process.

By September 2015 School D recognised the support Mr X was providing to
his daughter but delayed Mr X from receiving appropriate educational
support. As above, because the Ombudsman cannot look at what happens
in schools, | can only look at how the Council satisfied itself School D was
meeting Child Y’s needs.

This point overlaps with the previous one. | have seen no evidence to support this
part of Mr X’s complaint. As explained above, if Mr X has concerns about the
actions of School D, he may be able to pursue them through the school’s own
complaints process.

An educational psychologist (Officer C):
1. Inappropriately speculated on Child Y’s level of need.

2. Misinformed Mr X \Aqi;tgg@qggrgpq gpd inappropriate advice.
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65.
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67.

68.

69.

70.

3. Took informal steps using his professional advantage to obstruct Mr X’s
efforts to address the support required by Child Y. Officer C’s superior
(Officer D) supported his acts of misconduct.

In support of his complaint Mr X supplied various documents. | will not set them
all out here but they included an email thread with Officer C ending 10 November
2015. Mr X sent this to the Council’s Chief Executive. Mr X referred to Officer C
being “overly emotional” and that Officer C had said he found an email from Mr X
“threatening”. Mr X said he found some of the language used by Officer C to be
inappropriate and that he had overstated the value of his time by reference to his
“above and beyond effort”.

Having reviewed all of the documents provided by Mr X it is clear he has
significant concerns about the conduct of Officer C. But the role of the
Ombudsman is not to consider the actions of individuals — our role is instead to
look for administrative fault by councils as a whole.

| consider below the Council’s response to Mr X’s complaint submitted in 2016
which largely focussed on the conduct of Officer C. As the Council has already
considered Mr X’s concerns about Officer C, | do not think it is appropriate for the
Ombudsman to consider this matter further. The exclusion at paragraph 9
therefore applies.

Officer E from the Council used his professional advantage to further
facilitate malpractice by pushing Mr X to meet with Officer C under
inappropriate circumstances.

In support of his complaint Mr X supplied me with an email thread with Officer E.
He said this showed Officer E was “misleading us into believing that our choices
were elective home education or a return to School C” and “Pretentiously
endorsing the standards of School C.” Mr X says Officer E had also contacted the
Principal of School C and asked him to contact Mr X “without first discussing with
us whether this was an appropriate course of action.”

The email provided by Mr X shows Officer E said “/ think it is important to state
that the Local Authority has no reason to believe that the educational provision of
School C is inappropriate for Child Y”. This is Officer E expressing his
professional judgment on behalf of the Council. This is something he was entitled
to do. While it is clear Mr X disagrees with what Officer E was saying — this is not
evidence of fault.

In response to Mr X, Officer E said “If however, you believe that [School C] is no
longer a realistic option then you may have to decide whether to choose to
electively home educate Child Y”. Officer E went on to explain this was because
the Council was looking to change the school named in Child Y’s statement. But
because of a lack of spaces there was no guarantee Mr X’s preferred school
would be named. While Councils must comply with a parent’s preference to name
a particular school in a child’s statement — this does not apply if the placement
would be incompatible with the efficient education of the other children with whom
the child would be educated.

The email sent by Mr X shows Officer E did contact the Principal of School C “in
order to try and restore your [Mr X’s] confidence.” Mr X says Officer E had not
asked his permission to do this. But | see no fault in a council officer asking the
principal of a child’s school to contact the parents of a pupil who has concerns
about their child’s education.
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72.
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76.
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While recognising the sometimes difficult relationship between Mr X and council
officers, | have not seen any evidence to support the matter complained about. It
is also unlikely the Ombudsman would find that one council officer encouraging a
parent to meet another council officer constitutes administrative fault. | cannot
therefore uphold this part of Mr X’s complaint.

The Council’s actions prevented Mr X from moving forward with an
Education Health and Care (EHC) Plan because it would be managed by the
school and council staff who had discriminated against Mr X and Child Y.

My understanding is that this point stems from Mr X’s request that Officers C, D
and E were “permanently excluded from participating in any level of involvement
in matters relating to my daughter [Child Y] and her family”. Mr X said the officers
were excluded from “Accessing or sharing information relating to [Child Y]’ and
“Providing advice, decision making or any form of input which directly or indirectly
influences or affects outcomes relating to [Child Y}”. Mr X said that if they were
“found participating in any level of involvement they will be personally liable for
prosecution”. Mr X made this request under the Data Protection Act.

The Council’s response to Mr X was that his request would mean no members of
its Education Psychology Service or Integrated Children’s Disability Service could
be involved with Child Y. This was because the officers Mr X referred to had line
management responsibility for these two services. The Council’s view was that
complying with Mr X’s request would mean it could not fulfil its statutory duties to
Child Y. The Council said its “interpretation of the Data Protection Act is that the
legislation does not require the Council to comply with your request.”

| recognise Mr X’s concerns about certain officers being involved in Child Y’s
education. But | also need to consider the practicalities of his request. While it is
reasonable for a parent to express a preference that certain officers do (or do not)
work with their child, there is no requirement on a council to comply. | have seen
evidence the Council attempted to meet Mr X’s request, for example, by
appointing an alternative Educational Psychologist. But this was not acceptable to
Mr X due to them being managed by Officer C.

| do not therefore find the Council to be at fault and its response to Mr X would
seem to be fair and proportionate. Given that Mr X made his original request
under the Data Protection Act, he may wish to consider contacting the Information
Commissioner’s Office to establish if the Council has breached the Data
Protection Act.

The Council’s Chief Executive provided an inadequate response to his
complaint.

In response to my enquiries the Council explained that in March 2016 Mr X
submitted a 32 page document containing various concerns. Officer D offered to
meet with Mr X but he refused. Mr X continued to email the Chief Executive and
the Council met with him in April 2016 to discuss his concerns. Mr X made it clear
he did not want Officer C or any of his staff involved in Child Y’s education. But
because Officer C was the Council’s Principal Educational Psychologist this made
it difficult to progress the conversion of Child Y’s statement to an EHC Plan.

The Council told me that it would normally try and agree a record of complaint
before beginning an investigation. In this case it did not think this would be
possible due to the difficult relationship with Mr X. But it decided the conduct of
Officer C was the integral issue. This needed to be resolved so the transfer of
Child Y’s statement to aRdgidQ Fasf Wwoslld not be delayed.
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It is clear to me that Mr X is determined to achieve the best possible outcomes for
his daughter. But | note that this determination has resulted in much
correspondence with the Council. | have reviewed all the correspondence
available and | consider Mr X’s concerns to be at times difficult to identify. The
Council also said this in response to my enquiries.

While | am sure it is not intentional, Mr X’s emails to council officers can also
seem somewhat confrontational. | therefore consider that on balance, the
Council’'s approach to dealing with Mr X’s complaint was reasonable and
proportionate. | turn now to the content of the Council’s response.

The Chief Executive’s response to Mr X is seven pages long. It sets out the
background to his complaint and the methodology used to consider his concerns.
The Chief Executive considered each point under separate headings with the
findings clearly identified. The options available to Mr X were explained.

While | understand Mr X is unhappy with the Council’s response, it is not the
Ombudsman’s role to re-investigate matters when they have already been
properly considered. This applies even if we would reach a different decision or
give different weight to the evidence involved.

The Council met with Mr X to discuss his concerns, investigated and provided a
detailed response. It did not produce a written record of the complaint before the
investigation but there was a legitimate reason for this. | do not uphold this part of
Mr X’s complaint.

The Council has taken inappropriate steps to try and force Child Y back to
School D.

In support of this part of his complaint Mr X supplied an email trail with the
Council. It is not clear to me how this is relevant to this part of his complaint.

Between January 2016 and May 2017 Child Y remained on the roll of School D.
The Council’s position during this period has been that School D can meet Child
Y’s needs.

The evidence available shows the Council has encouraged Mr X to consider a
return to School D. Given the Council’s view the school can meet Child Y’s needs
this is not surprising. | understand the Council is pursuing the matter of Child Y’s
non-attendance at School D.

As | have previously explained the role of the Ombudsman is to look for
administrative fault causing injustice. Our investigations focus on whether a
council has failed to follow its processes or procedures or if there was fault in how
it took decisions.

While | understand the relationship between Mr X and the Council has been a
difficult one, | cannot uphold this part of Mr X’s complaint. This is because there is
no evidence of fault as described in the above paragraph.

Agreed action

Whenever we find fault causing injustice we look to remedy the injustice caused.
The Council failed to complete the annual review process in 2014 and it failed to
carry out an annual review in 2015. This meant the Council could not be confident
School D was meeting Child Y’s needs. This caused uncertainty and distress for
Mr X. If it was not for the identified fault it is possible the outcomes for Child Y
could have been better.lg';é'%i%:é)g}e{%@g Mr X will never know.
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To remedy the fault causing injustice | recommended the Council:
Apologises in writing to Mr X.

Makes a payment to Mr X of £200 for the loss of opportunity to appeal the content
of Child Y’s statement in 2015.

Makes a payment to Mr X of £400 for distress and uncertainty.

Makes a payment to Mr X of £100 for the time and trouble he has had to devote
to this matter.

Reviews its procedures to ensure that annual reviews are carried out as required
by the Code of Practice.

The Council agreed to my recommendations. It should make the payments to Mr
X within one month of the date of my final decision. It should review its annual
procedures within two months of the date of my final decision.

Final decision

The Council failed to complete the annual review process in 2014 and to carry out
an annual review in 2015. This meant Mr X lost the opportunity to appeal to
SEND and the fault caused uncertainty and distress for Mr X. The Council has
agreed to the Ombudsman’s recommendations to remedy the injustice caused
and | have therefore completed my investigation.

Investigator’s decision on behalf of the Ombudsman
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24 July 2017 Local Government

Complaint reference OMBUDSMAN

16 017 156

Complaint against:
Nottinghamshire County Council

The Ombudsman’s final decision

Summary: The Council’s apology for a data breach involving sensitive
personal information about Mr and Mrs X to Mr X’s former partner is
insufficient to remedy the injustice caused. It will pay Mr and Mrs X
£1000.

The complaint

1. The complainant, whom | shall call Mrs X, complains that the Council sent
sensitive personal information about her husband to his former partner.

2. She says this has made it easier for the former partner to continue restrict contact
between her husband and his child and allows her to use this information against
him in future.

What | have investigated

s. | have investigated what remedy the Council should offer for the acknowledged
data breach and its actions after the breach. | give my reason for not investigating
the data breach itself at the end of this statement.

The Ombudsman’s role and powers

4. We normally expect someone to refer the matter to the Information Commissioner
if they have a complaint about data protection. However, we may decide to
investigate if we think there are good reasons. (Local Government Act 1974, section
24A(6), as amended)

5. The law says we cannot normally investigate a complaint when someone could
take the matter to court. However, we may decide to investigate if we consider it
would be unreasonable to expect the person to go to court. (Local Government Act
1974, section 26(6)(c), as amended)

6.  We investigate complaints about ‘maladministration’ and ‘service failure’. In this
statement, | have used the word fault to refer to these. We must also consider
whether any fault has had an adverse impact on the person making the
complaint. | refer to this as ‘injustice’. If there has been fault which has caused an
injustice, we may suggest a remedy. (Local Government Act 1974, sections 26(1) and 26A(1),
as amended)

7. If we are satisfied with a council’s actions or proposed actions, we can complete
our investigation and issue a decision statement. (Local Government Act 1974, section
30(1B) and 34H(i), as amended)
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Under the information sharing agreement between the Local Government and
Social Care Ombudsman and the Office for Standards in Education, Children’s
Services and Skills (Ofsted), we will share this decision with Ofsted.

How | considered this complaint

| read the complaint correspondence Mrs X supplied and made written enquiries
of the Council. | considered the Council’s response and the documents it
supplied. | considered the Ombudsman’s Guidance on Remedies and sought
advice from colleagues. | shared a draft of this decision with both parties and
invited their comments. | considered those | received.

While the data breach is a matter that can be complained of to the Information
Commissioner, we are able to consider remedy for an acknowledged breach. Mrs
X could seek compensation via court action, but she has also complained of the
Council’s actions after the breach. It is for this reason that | have exercised the
Ombudsman’s discretion to consider the matter of remedy together with the
subsequent matters.

What | found

A Council officer sent a letter that contained sensitive personal data about Mr and
Mrs X to Mr X’s former partner by mistake. The Council accepted this happened.

The letter dated from October 2015. The Council a confidential copy of its data
breach notification form. This shows the breach happened on 7 March 2016.

In January 2016, the former partner stopped contact between Mr X and their
child, Y.

It is clear from the content of the correspondence that the Council focussed
initially on the injustice to Mr X rather than the wider family, although both letters
from the Council to Mrs X in response to her complaint apologised for the effect
on the family.

The Council apologised to the family for the data breach. It declined to make a
monetary payment in response to Mrs X’s request, taking the view its apology
was sufficient.

The Council has accepted fault for the data breach. | also find it at fault for failing
to acknowledge that the breach affected Mrs X and might also have affected Z.

Injustice

Mrs X was concerned the data breach caused Mr X's former partner to stop
contact with Y. However, the Council’s internal data breach recording form shows
it happened two months later. | do not therefore find the breach caused Mr X’s
former partner to stop contact between him and Y. Expenses Mr X later incurred
in pursuing contact were not therefore the result of the breach.

However, the information about Mr X contained in the breach included details
about his mental health after the end of the relationship his former partner would
not have known. While this would probably have become clear in court later, the
premature release of this information is likely to have caused him some distress.
This is unlikely to have been long-term, as court action followed within months.

Mrs X says her husband incurred unnecessary cost in the form of having to take

time off work to attend a meeting. However, | have seen no evidence the Council
Page 139 of 168

Final decision 2



20.

21.

22.

23.

24.

25.

declined to progress his complaint without a meeting. Therefore, the offer of a
meeting was one he could have accepted or refused.

The breach also included details of sensitive matters in Mrs X’s past for which she
was not to blame. The former partner would have had no knowledge of these and
it is less likely they would have been disclosed in court. Even if they had, it is still
the case that the former partner possesses a letter laying out details of Mrs X past
she finds unpleasant. And as Mrs X points out, the two women are likely to have
to deal with each other for many years to come as Mr X and the former partner
are the parents of Y. The distress to Mrs X in the form of embarrassment or
discomfort when dealing with her husband’s former partner is moderate and is
likely to be long-term, outlasting the court case. The Council’s failure to
specifically acknowledge the effect of the breach on Mrs X until she pointed this
out added to her injustice.

Although the Council should also have considered the potential effect of the
breach on Z, the information contained about him was general in nature. | do not
consider the former partner knowing it has any potential effect on him. | do not
therefore find he has suffered an injustice from fault by the Council.

The Ombudsman does not recommend compensation payments in the same way
as courts, which are able to award punitive damages. | have considered the
Ombudsman’s Guidance on Remedies, which states that where distress is severe
or prolonged, we may recommend up to £1000, more in exceptional cases. This
is not an exceptional case, though as already stated, Mrs X’s injustice is likely to
be long-lasting.

Agreed action

To remedy the injustice caused by fault, the Council will pay Mr and Mrs X £1000.
This is made up of £250 for the distress caused to Mr X by the premature
disclosure of information about his mental health and £750 for the prolonged
distress caused to Mrs X in knowing her husband’s former partner has information
about upsetting events in her past each time the two women have to deal with
each other.

Final decision

| have upheld the complaint and closed the case as the Council has agreed to
provide a suitable remedy for the injustice caused by fault.

Parts of the complaint that | did not investigate
| have not investigated the breach as neither party disputes it happened.

Investigator’s decision on behalf of the Ombudsman
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24 August 2017 Local Government

Complaint reference OMBUDSMAN

17 000 453

Complaint against:
Nottinghamshire County Council

The Ombudsman’s final decision

Summary: The Council has accepted fault in how it investigated
allegations of historical abuse which were made against Mr B. It did
not follow its review protocol for decisions which involve professional
disagreement. It has apologised and has amended the outcome of the
investigation to reflect that it considers the allegations to be false. As
a result, Mr B’s injustice has been remedied. It is not appropriate to
conduct a full review of how the Council conducts investigations into
abuse allegations because there is no evidence of wider fault.

The complaint

1. The complainant, whom | refer to as Mr B, complains about the Council’s
investigation into allegations of historical child sexual abuse which were made
against him. He says the Council first found the allegations to be
“‘unsubstantiated’, which was incorrect, as the evidence proved he was not the
perpetrator. He says the Council subsequently reviewed its decision, decided the
allegations were “false”, changed the outcome, and apologised to him.

2. Mr B says he is not satisfied with the outcome of the Council’s review, because it
did not address whether this had happened in other investigations.

The Ombudsman’s role and powers

3. We investigate complaints about ‘maladministration’ and ‘service failure’. In this
statement, | have used the word fault to refer to these. We must also consider
whether any fault has had an adverse impact on the person making the
complaint. | refer to this as ‘injustice’. If there has been fault which has caused an
injustice, we may suggest a remedy. (Local Government Act 1974, sections 26(1) and 26A(1),
as amended)

4. If we are satisfied with a council’s actions or proposed actions, we can complete
our investigation and issue a decision statement. (Local Government Act 1974, section
30(1B) and 34H(i), as amended)

How | considered this complaint

5. | considered the information provided by Mr B and the Council. | wrote to Mr B
and the Council with my draft decision and considered their comments.
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What | found

What happened
Mr B was arrested in February 2016 after allegations of historic sexual abuse
were made against him. However, the Police took no further action.

In September 2016 the Council contacted Mr B and told him it had investigated
the allegations and found them to be “unsubstantiated”.

Mr B requested a review of this decision. The Council conducted a review in
January 2017 and found fault with the decision of the original investigation. The
Council said that, while the Chair’s view was a professional judgement, it had
decided that the evidence did not support the finding. The review found the
allegations to be “false” and apologised to Mr B.

Mr B wrote to the Council again in February and said the review did not properly
acknowledge how the Chair had disregarded evidence, and did not look into
whether previous investigations had led to similarly incorrect conclusions. He said
the Council’s letter to him following the review was “defensive”. He questioned the
efficacy of the Council’s investigative practices on a wider scale.

The Council responded to Mr B’s letter and said the error appeared to be isolated,
because in this case the Council’s protocol for reviewing investigations which
involve professional disagreement was not followed. It said, had this protocol
been followed when professional disagreements were voiced at investigation
stage, it would have reviewed the finding earlier and would have concluded that
the allegations were “false”. It said this error did not warrant a review of previous
investigations, or the Council’s processes.

Analysis

The Council has accepted fault in how it originally considered the allegations
against Mr B. It has also accepted that, had it followed its protocol of reviewing
decisions which involve professional disagreement, it would have concluded that
the allegations were “false” rather than “unsubstantiated”, and Mr B would not
have needed to ask for a review of the decision.

Mr B’s complaint is that, because there was fault in how the Council considered
the evidence in this case, there are serious questions about how it conducts
similar investigations on a wider scale.

| do not consider there to be sufficient evidence to suggest that the Council
should review its previous decisions or should change its processes. The
Council’s position is that this was an isolated error which resulted from the correct
protocol not being followed. Mr B has not provided evidence to suggest that the
problem is widespread. An error in Mr B’s case does not necessarily mean there
must have been errors in similar cases.

The Council has already remedied Mr B’s personal injustice. In order to consider
conducting a wide-ranging investigation into the Council’s previous decisions and
its investigative practices, | must be satisfied that the available evidence suggests
that there have been significant systemic errors which have affected the quality
and outcomes of a number of investigations. | am not so satisfied and, as a result,
| do not consider further action necessary.
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Final decision

The Council has accepted fault in how it investigated allegations of historical
abuse which were made against Mr B. It did not follow its review protocol for
decisions which involve professional disagreement. It has apologised and has
amended the outcome of the investigation to reflect that it considers the
allegations to be false. As a result, Mr B’s injustice has been remedied. It is not
appropriate to conduct a full review of how the Council conducts investigations
into abuse allegations because there is no evidence of wider fault.

Investigator’s final decision on behalf of the Ombudsman
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6 September 2017 Local Government

Complaint reference OMBUDSMAN

17 006 069

Complaint against:
Nottinghamshire County Council

The Ombudsman’s final decision

Summary: A school admission appeal panel was at fault because the
clerk’s notes of the appeal do not show how it reached its decision
when considering cases where children including Miss X’s daughter
had lost places at School A as a result of admissions arrangements
the Council had accepted breached the School Admissions Code
2014. The Council will offer fresh appeals with a new panel and clerk
to each parent affected.

The complaint

1. The complainant, whom | shall call Miss X, complains of fault in the way a school
admission appeal panel considered her appeal for a Reception place for her
daughter, Y at School A.

The Ombudsman’s role and powers

2. We investigate complaints about ‘maladministration’ and ‘service failure’. In this
statement, | have used the word ‘fault’ to refer to these. We cannot question
whether an independent school admissions appeals panel’s decision is right or
wrong simply because the complainant disagrees with it. We must consider if
there was fault in the way the decision was reached. If we find fault, which calls
into question the panel’s decision, we may ask for a new appeal hearing. (Local
Government Act 1974, section 34(3), as amended)

3. If we are satisfied with a council’s actions or proposed actions, we can complete
our investigation and issue a decision statement. (Local Government Act 1974, section
30(1B) and 34H(i), as amended)

How | considered this complaint

4. | read Miss X’s complaint and spoke to her on the telephone. | considered
documents supplied by the Council, including the clerk’s notes of the hearing. |
checked the School Admissions Code 2014 and the School Admission Appeals
Code 2012.

What | found

5. The Council changed its admissions arrangements for schools in September
2016.

6. The change removed priority in the over-subscription criteria for children outside

schools’ catchment areas who had siblings over those who did not.
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Following a challenge by a parent, the Schools Adjudicator ruled in January 2017
the admissions arrangements for one school were unfair and invited the Council
to consider what to do about other schools for which it controls admissions. The
Council decided in February 2017 the admissions arrangements for all its schools
breached the School Admissions Code 2014.

Miss X applied for a place in Reception at School A for September 2017 for her
daughter, Y. Infant class-size prejudice applied. This means that infant classes
can only surpass 30 in limited circumstances. The Council refused the place and
she appealed. It is not in dispute that Y would have gained a place at School A
but for the admissions arrangements that the Council has accepted breached the
School Admissions Code 2014. The loss of a place in this way is one of the
limited circumstances in which the infant class-size limit can be exceeded by a
panel upholding an appeal.

The School Admission Appeals Code 2014 lays out the procedure panels must
follow in such circumstances. This is more complex than for other appeals where
the infant class-size limit alone applies. The panel clerk’s notes of a hearing must
make it clear how the panel reached its decision. That is particularly important in
a case such as this.

The Council accepts the clerk’s notes of this appeal do not make it clear how the
panel reached its decision to turn down the appeal. This was fault causing
injustice in the form of uncertainty whether the panel acted correctly in refusing
the appeal. This also applies to other parents in the same hearing whose children
lost places at School A as a result of the admissions arrangements that breached
the School Admissions Code 2012.

Agreed action

The Council will offer a fresh appeal with a new panel and clerk to all the parents
in the same hearing whose children lost places at School A as a result of the
admissions arrangements that breached the School Admissions Code 2012.

Final decision

| have upheld the complaint and closed the case as the fresh appeal with a new
panel and clerk is a suitable remedy for the injustice caused by the fault found.

Investigator’s decision on behalf of the Ombudsman
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6 September 2017 Local Government

Complaint reference: OMBUDSMAN

17 006 177

Complaint against:
Nottinghamshire County Council

The Ombudsman’s final decision

Summary: A school admission appeal panel was at fault because the
clerk’s notes of the appeal do not show how it reached its decision
when considering cases where children including Mrs B’s daughter
had lost places at School A as a result of admissions arrangements
the Council had accepted breached the School Admissions Code
2014. The Council will offer fresh appeals with a new panel and clerk
to each parent affected.

The complaint

1. The complainant, whom | shall call Mrs B, complains of fault in the way a school
admission appeal panel considered her appeal for a Reception place for her
daughter, C at School A.

The Ombudsman’s role and powers

2. We investigate complaints about ‘maladministration’ and ‘service failure’. In this
statement, | have used the word ‘fault’ to refer to these. We cannot question
whether an independent school admissions appeals panel’s decision is right or
wrong simply because the complainant disagrees with it. We must consider if
there was fault in the way the decision was reached. If we find fault, which calls
into question the panel’s decision, we may ask for a new appeal hearing. (Local
Government Act 1974, section 34(3), as amended)

3. If we are satisfied with a council’s actions or proposed actions, we can complete
our investigation and issue a decision statement. (Local Government Act 1974, section
30(1B) and 34H(i), as amended)

How | considered this complaint

4. | read Mrs B’s complaint and spoke to her on the telephone. | considered
documents supplied by the Council, including the clerk’s notes of the hearing. |
checked the School Admissions Code 2014 and the School Admission Appeals
Code 2012.

What | found

5. The Council changed its admissions arrangements for schools in September
2016.

6. The change removed priority in the over-subscription criteria for children outside

schools’ catchment areas who had siblings over those who did not.
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Following a challenge by a parent, the Schools Adjudicator ruled in January 2017
the admissions arrangements for one school were unfair and invited the Council
to consider what to do about other schools for which it controls admissions. The
Council decided in February 2017 the admissions arrangements for all its schools
breached the School Admissions Code 2014.

Mrs B applied for a place in Reception at School A for September 2017 for her
daughter, C. Infant class-size prejudice applied. This means that infant classes
can only surpass 30 in limited circumstances. The Council refused the place and
she appealed. It is not in dispute that C would have gained a place at School A
but for the admissions arrangements that the Council has accepted breached the
School Admissions Code 2014. The loss of a place in this way is one of the
limited circumstances in which the infant class-size limit can be exceeded by a
panel upholding an appeal.

The School Admission Appeals Code 2014 lays out the procedure panels must
follow in such circumstances. This is more complex than for other appeals where
the infant class-size limit alone applies. The panel clerk’s notes of a hearing must
make it clear how the panel reached its decision. That is particularly important in
a case such as this.

The Council accepts the clerk’s notes of this appeal do not make it clear how the
panel reached its decision to turn down the appeal. This was fault causing
injustice in the form of uncertainty whether the panel acted correctly in refusing
the appeal. This also applies to other parents in the same hearing whose children
lost places at School A as a result of the admissions arrangements that breached
the School Admissions Code 2012.

Agreed action

The Council will offer a fresh appeal with a new panel and clerk to all the parents
in the same hearing whose children lost places at School A as a result of the
admissions arrangements that breached the School Admissions Code 2012.

Final decision

| have upheld the complaint and closed the case as the fresh appeal with a new
panel and clerk is a suitable remedy for the injustice caused by the fault found.

Investigator’s decision on behalf of the Ombudsman
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6 September 2017 Local Government

Complaint reference OMBUDSMAN

17 006 405

Complaint against:
Nottinghamshire County Council

The Ombudsman’s final decision

Summary: A school admission appeal panel was at fault because the
clerk’s notes of the appeal do not show how it reached its decision
when considering cases where children including Mrs Q’s son had
lost places at School A as a result of admissions arrangements the
Council had accepted breached the School Admissions Code 2014.
The Council will offer fresh appeals with a new panel and clerk to
each parent affected.

The complaint

1. The complainant, whom | shall call Mrs Q, complains of fault in the way a school
admission appeal panel considered her appeal for a Reception place for her son,
P at School A.

The Ombudsman’s role and powers

2. We investigate complaints about ‘maladministration’ and ‘service failure’. In this
statement, | have used the word ‘fault’ to refer to these. We cannot question
whether an independent school admissions appeals panel’s decision is right or
wrong simply because the complainant disagrees with it. We must consider if
there was fault in the way the decision was reached. If we find fault, which calls
into question the panel’s decision, we may ask for a new appeal hearing. (Local
Government Act 1974, section 34(3), as amended)

3. If we are satisfied with a council’s actions or proposed actions, we can complete
our investigation and issue a decision statement. (Local Government Act 1974, section
30(1B) and 34H(i), as amended)

How | considered this complaint

4. | read Mrs Q’s complaint and spoke to her on the telephone. | considered
documents supplied by the Council, including the clerk’s notes of the hearing. |
checked the School Admissions Code 2014 and the School Admission Appeals
Code 2012.

What | found

5. The Council changed its admissions arrangements for schools in September
2016.

6. The change removed priority in the over-subscription criteria for children outside

schools’ catchment areas who had siblings over those who did not.
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Following a challenge by a parent, the Schools Adjudicator ruled in January 2017
the admissions arrangements for one school were unfair and invited the Council
to consider what to do about other schools for which it controls admissions. The
Council decided in February 2017 the admissions arrangements for all its schools
breached the School Admissions Code 2014.

Mrs Q applied for a place in Reception at School A for September 2017 for her
son, P. Infant class-size prejudice applied. This means that infant classes can
only surpass 30 in limited circumstances. The Council refused the place and she
appealed. It is not in dispute that P would have gained a place at School A but for
the admissions arrangements that the Council has accepted breached the School
Admissions Code 2014. The loss of a place in this way is one of the limited
circumstances in which the infant class-size limit can be exceeded by a panel
upholding an appeal.

The School Admission Appeals Code 2014 lays out the procedure panels must
follow in such circumstances. This is more complex than for other appeals where
the infant class-size limit alone applies. The panel clerk’s notes of a hearing must
make it clear how the panel reached its decision. That is particularly important in
a case such as this.

The Council accepts the clerk’s notes of this appeal do not make it clear how the
panel reached its decision to turn down the appeal. This was fault causing
injustice in the form of uncertainty whether the panel acted correctly in refusing
the appeal. This also applies to other parents in the same hearing whose children
lost places at School A as a result of the admissions arrangements that breached
the School Admissions Code 2012.

Agreed action

The Council will offer a fresh appeal with a new panel and clerk to all the parents
in the same hearing whose children lost places at School A as a result of the
admissions arrangements that breached the School Admissions Code 2012.

Final decision

| have upheld the complaint and closed the case as the fresh appeal with a new
panel and clerk is a suitable remedy for the injustice caused by the fault found.

Investigator’s decision on behalf of the Ombudsman
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24 August 2017 Local Government

Complaint reference OMBUDSMAN

16 015818 & 16 015 819

Complaint against:
Nottinghamshire County Council

The Ombudsman’s final decision

Summary: The Council was at fault for delaying in assessing the
complainant’s needs when she was incapacitated due to
complications arising from a pregnancy. Further it failed to co-ordinate
a response between its Adult and Children’s Services which both
dealt with her case. When a care package was put in place it focused
too heavily on needs the complainant had arising from a diagnosis of
Asperger's Syndrome and not her short-term physical incapacity. It
also failed to properly explain what charges it would make for that
care. All these faults caused distress and therefore the complaint is
upheld. However, it is not found they led directly to a child protection
investigation for which the Council is not criticised.

The complaint

1. The complainant, whom | have called ‘Mrs B’, complains at the service she
received from Council social services (both Adult and Children’s Services) from
April 2016 onward. In particular Mrs B complains the Council:

» Failed to adequately support her and her family from April 2016 when they
were in crisis, arising from complications in Mrs B’s pregnancy; and

* Instead intervened inappropriately in undertaking child safeguarding and child
protection work rather than providing the support needed; and

» Displayed a biased and discriminatory attitude towards her; in particular in its
child protection work. Mrs B also complains at interactions the Council had with
the father of one her children and the Courts which ran concurrently to the child
protection work it undertook.

The Ombudsman’s role and powers

2. We investigate complaints of injustice caused by maladministration and service
failure. | have used the word fault to refer to these. We cannot question whether a
council’s decision is right or wrong simply because the complainant disagrees
with it. We must consider whether there was fault in the way the decision was
reached. (Local Government Act 1974, section 34(3), as amended)

3. We must also consider whether any fault has had an adverse impact on the
person making the complaint. | refer to this as ‘injustice’. If there has been fault
which has caused an injustice, we may suggest a remedy. (Local Government Act
1974, sections 26(1) and 26A(1), as amended)
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If we are satisfied with a council’s actions or proposed actions, we can complete
our investigation and issue a decision statement. (Local Government Act 1974, section
30(1B) and 34H(i), as amended)

We cannot investigate a complaint about the start of court action or what
happened in court. (Local Government Act 1974, Schedule 5/5A, paragraph 1/3, as amended)

How | considered this complaint

Before | completed my investigation and issued this decision statement |
considered the following:

* Mrs B’s written complaint to the Ombudsman and supporting evidence
including details of her correspondence with the Council over the matters
raised.

» Information provided by the Council in response to written enquiries.
* Relevant law and guidance as referred to in the text below.

+ Comments Mrs B made on two draft decision statements setting out my
thinking on the complaint. Comments on a first draft decision led me to make
further enquiries of the Council and | also took account of information |
received in reply to those as well as its comments on the draft decision
statement.

What | found

Background - the key facts of this complaint

The beginning of events covered by this complaint is April 2016. However | note
that before this date there was some history of contact between Mrs B and the
Council. Mrs B is a married woman with three children. She has two disabled
children, whom | will call ‘Child X’ and ‘Child Y’. The Council has provided some
support to Mrs B in meeting both children’s needs since 2009. In addition, in May
2015, Mrs B received a diagnosis of Asperger’s Syndrome. The Council’s Adult
Services considered if there was any service it could offer Mrs B further to that
diagnosis and contacted her about this, but it was not something she pursued.

The reason the Council became further involved in April 2016 followed Mrs B
becoming pregnant with a third child. Within a few days at the end of April the
Council received two letters, one from a Clinical Psychologist working with Mrs B
and one from a Consultant Perinatal Psychiatrist. Both letters told the Council
Mrs B had experienced complications in her pregnancy. She had a condition
known as ‘Symphysis Pubis Dysfunction’ or ‘SPD’ which causes swelling and pain
around the pelvic joints. It left Mrs B with limited mobility. This in turn created
problems caring for her family. In particular Mrs B could no longer drive and
transport Child Y to his school, which involved a round trip of around 40 miles.
Further the letters told the Council Mrs B was suffering “significant anxiety and
low mood”. Both medical professionals suggested the Council needed to urgently
review the support it provided to Mrs B.

In response to these requests the Council referred Mrs B’s case to both its Adult
and Children’s Services. Its Adult Services could not carry out an assessment
until the end of June 2016 (when Mrs B had given birth to her third child | will call
‘Child Z’). However, a re-ablement worker from the service had telephoned Mrs B
at the end of April 2016 Theyﬁiorfd?g Mrs B saying she had to use a wheelchair
and needed help aroun 8 é Council said Mrs B “refused the support’

Final decision 2



it offered in response although it did not record what this was. In comments the
Council has clarified the re-ablement service helps with “short term needs and
specific tasks, such as taking someone to appointments [and] support to access
the community’.

The Children’s Services referral went to its Safeguarding ‘hub’. Officers decided a
social worker from Children’s Services should visit Mrs B and complete an
assessment of need. The stated purpose of the assessment was “to assess
parenting ability” and “support networks” in place for Mrs B and her husband,
whom | will call ‘Mr B’.

The assessment took place in mid-May 2016. It referred to the physical
complications Mrs B had with her pregnancy which required her to use a
wheelchair at times. Also that Mr B was in full-time employment and because of
this unable to help with matters such as the school run for Child Y. Mrs B told the
Council she had separately contacted its specialist school transport team but they
had said they could not help.

The social worker spoke to the fathers of both Child X and Child Y, both of whom
took care of their children regularly. The social worker recorded Child Y’s father
saying he “does what he can” to help with childcare for Child Y. This included help
“with the school run” (the school being significantly closer to his house than that of
Mrs B). The assessment also noted Mrs B’s parents sometimes visited and
helped with domestic tasks such as housework and cooking.

The social worker had no concerns for the welfare of Children X or Y. She
concluded the Children’s Service did not need to offer more support saying it was
not its responsibility to help with school transport or housework. The social
worker’s line manager signed off this assessment noting “it is clear the family
have a significant amount of support from agencies and extended family”.

Shortly after the assessment completed (at the end of May 2016) Mrs B required
hospital admission and she gave birth to Child Z in mid-June. When the Council’s
Adult Care Services assessed Mrs B shortly after that, its social worker noted the
practical difficulties Mrs B had in providing care for her children. In particular that
she needed help in preparing food, housework and laundry. Also that she had
need for help with mobility and personal hygiene. The assessment set out that
some of these needs were short-term and associated with Mrs B’s pregnancy.
Although the assessment also noted that because of her Asperger’'s Syndrome
Mrs B had some underlying need for support with certain tasks. For example, Ms
B struggled to perform some tasks independently such as cooking because of
difficulties she experiences with the textures of some foods, a common feature of
Asperger’s Syndrome.

The assessment noted Mrs B relied on Mr B’s help for many tasks. It recorded
Mrs B saying he had to “do everything” and while he was temporarily off work she
had concerns for what would happen when he returned to work.

The Council considered it needed to provide Mrs B with services under powers
set out in the Care Act 2014. This was because there were certain ‘outcomes’ she
could not achieve (as defined under the Act) and that this had a significant impact
on her wellbeing.

The Council proposed offering support of between two and two and a half hours a
day. This would be via a care agency. Workers from the Agency would support
Mrs B with ‘independent living skills’ such as cooking, cleaning and domestic
tasks. Page 152 of 168
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From notes kept by the Council it is also clear its Adult Services knew of the
problems Mrs B had getting Child Y to school. Its social worker enquired with its
School Transport team and received advice they could not help. This was
because Child Y’s school was more than seven miles away. Following this advice
the social worker told Mrs B she was “unable” to arrange transport for Child Y to
go to school. Later, when replying to Mrs B’s complaint the service said they
considered this a matter for Children’s Services to address.

The Council’s Adult Services put a support plan into place from the end of July
2016. The Council arranged for an Agency to visit Mrs B for an hour and a half
each week day. The support plan said this was to help Mrs B “prepare a snack for
lunch when prompted”, to help her “understand content of mail’ and give “prompts
and gentle support to maintain home environment”. The support plan said the
Council would review the arrangement after three months. | noted these hours
were less than originally recommended. The Council recorded Mrs B as satisfied
with what it offered although she disputes this saying that “straight away” she told
the Council the hours offered were not enough.

The Council recorded that soon after the service began Mrs B complained about
its suitability. In particular Mrs B said she did not know exactly what tasks the
service could provide. For example whether support workers could collect
shopping. In response her social worker said the support service was only there
to promote independent living skills needed because of Mrs B’s Asperger’s
Syndrome.

In early August 2016 Mrs B’s social worker visited her in response to these
concerns. During that visit Mrs B told the social worker about details of
confrontation she had with Mr B. The social worker recorded Mrs B saying that
twice Mr B had grabbed her face causing pain and there had been “heated
arguments” between them. The social worker had resulting concerns for the
welfare of Mrs B’s children. So she referred the case back to its Children’s
Services via its Safeguarding hub. Mrs B says the Council’s record of this
conversation is inaccurate and exaggerates what she said about Mr B. Mrs B also
says she spoke to the social worker about Mr B because of concerns she had for
his mental health.

Following this re-referral, Children’s Services carried out a further review of the
family’s needs in August 2016. It recorded that both Mr and Mrs B had insight into
the causes of their confrontation. They described support they had received to
date and further support they had asked for. The Council decided there was no
need to take further action.

Shortly afterwards, in early September 2016, Mrs B contacted the Council. She
said the family still needed more support. In particular she suggested continued
problems getting Child Y to school. The Council’s notes said Mrs B was driving
again, although she says on medical advice this could only be for short distances.
The Council comments that as it had only recently completed an assessment it
saw no need to complete another one.

Towards the end of September the Council received contacts from a third party
agency. The agency had concerns for Mrs B and the welfare of her children. This
followed contact from Mrs B where it said she referred to confrontations with Mr B
and reported her saying she suffered “emotional abuse” from him. Then, at the
beginning of October the police contacted the Council. The notes of the referral
suggested police attended a disturbance at Mr and Mrs B’s home. A later report
for the Council said Mr Bagel ‘Siappetb®irs B and left the home with Child Z for a
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time. The police noted that Mrs B thought Mr B was unwell with undiagnosed
mental health problems. By this time | note that Mr B was not working and
supporting Mrs B at home. | understand by September 2016 Child Y was
spending more time staying with his father (supported also by Mrs B’s father).
However he could not care for him full time meaning Mrs B still had some
responsibilities for ensuring his school attendance. Mrs B notes the disturbance in
October took place on a day when the Council care provider did not turn up at her
house as planned.

In response the Council began a child protection investigation. While it prepared
for an initial child protection case conference the Council received a letter from
Mrs B’s Consultant Perinatal Psychiatrist. This did not suggest concerns for the
wellbeing of Mrs B’s children. It said Mr and Mrs B were struggling to cope
following the birth of Child Z, Mr B having changed work patterns (he was then on
unpaid leave). Also they had difficulties in communication because of Mrs B’s
Aspergers Syndrome. The letter said Mrs B believed the couple would benefit
from more services from the Council but it was not specific about what services
she wanted.

In mid-November 2016 the initial child protection case conference took place. The
Council had concerns about the reports of Mr B’s behaviour disclosed by Mrs B.
Its social worker considered the couple were “minimising” their arguments. Their
report noted Mr B had previously left the home for two nights following an
argument with Mrs B and considered he may do so again. She noted Mrs B’s self-
referrals both to the third party organisation and also to an NHS service where
she reportedly described difficulties coping alone. For these reasons the Council
considered the children in the home at risk. The social worker recommended
Children Y and Z be made the subject of Child Protection Plans. As part of the
child protection investigation the social worker spoke to the fathers of children X
and Y. Child X’s father subsequently did not return Child X to Mrs B’s care despite
a shared residency order. Mrs B contends the Council advised him to take this
action. However the Council’s notes of its contacts with Child X’s father do not
say this. They say its social worker repeatedly advised Child X’s father to seek
independent advice on Child X’s residency if he did not wish to return him to Mrs
B’s care.

The initial child protection conference had an independent chair-person. Before
the conference took place the Chair met with Mr and Mrs B and they also
attended the conference. During the conference Mrs B explained her view that

Mr B was struggling with his mental health and needed support. Mrs B also set
out that she felt let down by the Council since the spring when she asked for more
support. At the conference Mr B explained the support he had begun to receive
and the couple explained how they were making changes to avoid any further
incidents. The conference also had positive reports from schools and health
professionals not expressing concerns for the children’s welfare.

A representative from the Council’s Adult Services also attended. He recognised
the assessment undertook in June “had been flawed from the onset and had not
been done correctly, the wrong support had been put in place, this had not met
parent’s needs, this would now be reviewed.” The Chair rejected the Council’s
recommendation to place Children Y and Z on Child Protection Plans. The Chair
did not agree the children were at risk of ‘significant harm’. Instead they
recommended the Council support the children through a ‘Child in Need’ plan.

This would include:
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29.

30.

31.

32.

33.

34.

« That the children not be exposed to domestic violence;

+ That issues around Child Y’s education needed to be resolved by his parents;
* That the issue of where Child X should live needed to be resolved;

» That social workers should work with Children X and Y to gain their views;

+ A parenting assessment would be undertaken to understand the parental view
of domestic violence and its impact on children.

After the child protection conference in November 2016 the Council’s Adult
Services re-assessed Mrs B’s needs. It offered to continue providing services,
although less than previously. But around the same time Mrs B decided she no
longer wanted that support and the care package cancelled. Mrs B told us that
she began using the services of a private cleaner to support her instead.

The conference recorded the Child in Need plan would be reviewed a few days
after the meeting. | have seen no notes of any such review. However, a review
took place in December 2016. At this meeting the Council told Mr and Mrs B the
parenting assessment was not compulsory. Mr and Mrs B did not consider it
necessary given the earlier incidents took place at a time of great stress, when
they believe the Council had let them down. Also that they had taken steps to
address their conflicts. Mrs B is unhappy however that Child X’s father later
introduced this matter into residency proceedings at the Family Court.

A further review of the Child in Need plan took place in March 2017. Before then
the Council recorded in late December 2016 that Mr and Mrs B had changed their
mind about co-operating with the steps envisaged in the plan. This followed a
Family Court hearing in December begun by Mrs B to require Child X’s father to
comply with the joint residency order. During the hearing Child X’s father raised
the child protection proceedings and the Court contacted the Council seeking
more information about its involvement. But at the time neither Child X’s social
worker nor their senior officer was available meaning several hours passed before
the Court made its decision. The Council has said the absence of key staff was
unfortunate but it had no prior knowledge of the proceedings and so could not
plan for the Court’s contact (although Mrs B says it was mentioned at the earlier
Child in Need review meeting). Mrs B says that because of the residency dispute
she had to cancel a family holiday arranged for November 2016 and incurred
legal fees. She says her costs increased because of the Council’s inability to
respond to the Court straight away in December 2016.

In February 2017 Mr and Mrs B met with a worker from the Council’'s Family
Support Team to discuss the parenting assessment. The worker’'s notes say that
she challenged Mr and Mrs B on their motives for undertaking the assessment.
The key worker understood Mr and Mrs B only agreed to the assessment to avoid
a negative impact on any future residency proceedings. The key worker recorded
Mr and Mrs B “will not gain anything by the intervention as they do not see the
need for it given belief that the incident was a one off [....] this is their ‘reality’ of
the situation rather than my belief”.

After the review meeting in March the Council decided to close the case,
understanding it had no further role.

In December 2016 the Family Court ruled Child X’s father should comply with the
shared residency order. However, there have been subsequent proceedings
involving both Child X (now resolved) and Child Y which are ongoing. This also
follows Mr and Mrs B’s gegisiamtpgmagate in May 2017.
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36.

37.

38.

39.

40.

In January 2017 Mrs B received an invoice for charges for her social care
received between July and November 2016 (this including a notice period after
Mrs B cancelled care). Mrs B said she had no prior knowledge the Council would
charge her for care. The Council says this “would have been” discussed during
the assessment in June although there is no note of this. It also says that in
September it had written to Mrs B inviting details of her income and expenses so
it could assess her contribution to care charges but it did not receive a response.
So it assessed her as owing the ‘full cost’ of her care which was around £100 a
week. The Council has invoiced Mrs B for outstanding care charges totalling
around £1800.

Both during and further to the events described above Mrs B made a complaint
using the Council’s complaint procedure. The relevant service departments
answered these and the Council signposted Mrs B to our service. However it
declined Mrs B the choice of using a statutory procedure for complaints about
Children’s Services set up following the Children’s Act 1989. This allows for an
independent investigation of such complaints and after that, if still dissatisfied, the
complainant can ask a review panel to consider the case.

The Council said it did this because “an independent investigation would not be
able to investigate whether the decision to initiate the child protection process
was correct or not”. Also because “an independent investigation could not
consider whether professional views or decisions made during the child protection
process were wrong, simply because you disagree with them”. The Council points
out that we have previously supported the approach of not invoking ‘Stage 2’ of
the statutory procedure when investigating some complaints made to us by
residents of the County.

My analysis

Considering events in order the first matter | note is that Mrs B had to wait too
long for an assessment of need from the Council’s Adult Services after it received
a referral in April 2017. | noted that when Mrs B’s specialists contacted the
Council they stressed the sudden physical limits placed on her because of the
complications of her pregnancy. Mrs B stressed the same in her telephone
conversation with the service. | note the Care Act 2014 does not place a time limit
on how long a council has to complete a needs assessment. But as a benchmark
| do not consider someone should usually have to wait more than four weeks for
assessment to start. In Mrs B’s case she should arguably have waited less time
for assessment to begin as her needs appeared urgent. Yet she had to wait two
months for the assessment to begin. That was too long in the circumstances and
justifies a finding of fault.

The second matter | note is that Mrs B had two separate assessments, one from
its Children’s Services and one from its Adult Services. | am not sure this was
necessary as the Council had the power to undertake only one assessment. The
Council says this might have been burdensome for Mrs B, something she
disagrees with. But it is clear the different services had different resource issues.
To wait for Adult Services might have delayed the Children’s Services
assessment. Given this context | do not find the Council at fault for not
undertaking a joint assessment. The fault lies in the delay by Adult Services
referred to above.

| did not think it was inappropriate for the first Children’s Services referral to be
routed via its safeguarding hub. The requests the Council received implied Mrs B
needed help to meet hePahidt&® ©1¢e8s and they might have been at risk of
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41.

42.

43.

44,

45.

46.

47.

harm otherwise (even if through no fault of Mrs B). | also do not have any reason
to find the Council carried out the assessment which followed any differently than
how it would have treated it, had the enquiry been routed a different way.

While | do not criticise the Council for not undertaking a joint assessment | do find
there was a lack of joined up service in responding to Mrs B’s needs. This is most
evident when considering a problem Mrs B presented from the outset in taking
Child Y to school. No-one questioned that Mrs B could no longer physically
transport Child Y to school given her incapacity. But no service took responsibility
for addressing this need. Children’s Services received a vague assurance from
Child Y’s father that he might help. But its assessment was not precise enough in
identifying the support Mrs B received from Child Y’s father or her parents. That
was a fault.

Later, the Council’'s Adult Services went back to Children’s Services about this
issue. But it did so without engaging in any meaningful way on how the Council
might address Child Y’s need to go to School. | also found neither service
prepared to take the matter up with School Transport services who applied their
school transport policy rigidly.

| can accept that all professionals might have thought this was a problem Mrs B
brought on herself. Taking a child to school so far away was unusual. But | note
Mrs B had recently moved house and perhaps wanted to spare Child Y disruption
of moving schools also. | also note the school was close to his father. Also that he
has special educational needs and needed to prepare for any change of schools.
Further, no Council officer seems to have considered if there was a nearer school
with a place that would take Child Y. The Council should have taken all these
factors into account. It would not matter to Mrs B which service met the need.
What mattered was that she received clear advice about whether the Council
accepted there was a need and how it could be met. | consider all services
involved with Mrs B had a responsibility to ensure her concerns about school
transport were properly addressed. | find they were not and this was a fault.

When the Council’s Adult Services assessed Mrs B’s needs | would not fault the
way it applied the Care Act 2014 to her case. But its support plan did not flow
logically from its assessment. As | see it, Mrs B’s needs were twofold. In the
short-term she was physically incapacitated making daily living tasks harder for
her. In the longer-term Mrs B’s Aspergers Syndrome makes it harder for her to
plan for certain tasks and some support for that might have been useful.

But when the Council produced its support plan it focused only on her needs
related to having Asperger’s Syndrome. This was inappropriate. Because it must
have been obvious to the Council that in the short-term Mrs B did not need a
“gentle prompt’ to do household tasks; she needed someone who could do them
for her. The support plan could not therefore meet Mrs B’s short-term needs and
justifies a further finding of fault.

| also agree with Mrs B that it should not have taken the Council over three
months to review that plan. It should have been apparent from Mrs B’s immediate
contacts once the service began that it was inappropriate. So this failure to review
was a further fault.

Also, | do not find the audit trail surrounding the charges made for this care
straightforward to follow. The Council says it “would have” discussed with Mrs B
making a charge for the service but | cannot find this reflected in its paperwork. It

is also not enough for tl']gaggwg:}l (t)? Jl'%fgr to charging for services in a general
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48.

49.

50.

51.

52.

53.

way. Statutory support guidance accompanying the Care Act says: “The personal
budget is the mechanism that, in conjunction with the care and support plan, or
support plan, enables the person, and their advocate if they have one, to exercise
greater choice and take control over how their care and support needs are met. It
means: knowing, before care and support planning begins, an estimate of how
much money will be available to meet a person’s assessed needs and, with the
final personal budget, having clear information about the total amount of the
budget, including proportion the local authority will pay, and what amount (if any)
the person will pay” (my emphasis).

Given Mrs B’s dissatisfaction with the support put in place by the Council | doubt
she would have kept using it until October 2016 had she appreciated the charges.
| foresee she would have brought in a private service sooner. | recognise the
Council wrote to Mrs B as it states in September 2016. But overall | am not
satisfied it gave Mrs B enough information about the charges she might incur
before the service began. That was a fault.

Returning therefore to how | first summarised Mrs B’s complaint | agree with her
that the Council did not offer her enough or timely support in response to the
contacts made in April 2016. | also note this is something the Council recognised
itself when a representative from Adult Services attended the child protection
conference in November 2016.

However, | do not agree with Mrs B the Council’s investigations into alleged
domestic violence have been unreasonable or disproportionate. Wherever
Council Children’s Services work with a family their primary concern has to be for
the welfare of the child. | can understand why professionals had concerns here.
The Council understood there were repeated confrontations between Mr and

Mrs B. The reports of these confrontations came from three different outside
agencies as well as what Mrs B told one of its social worker. While | can make no
finding of fact about what truly happened between Mr and Mrs B there was a
consistency to those reports. Which leads me to find the Council’'s concern about
these confrontations and the potential impact on the children was reasonable.

Mrs B queries if the incidents reported met the definition of domestic violence.
The Government defines this as “any incident or pattern of incidents of controlling,
coercive, threatening behaviour, violence or abuse between those aged 16 or
over who are, or have been, intimate partners or family members regardless of
gender or sexuality. The abuse can encompass, but is not limited to:

» psychological
* physical

+ sexual
 financial

* emotional”

| note that what the Council understood had taken place were incidents where
Mr B used some physical force against Mrs B. Also there was more than one
incident. Mrs B says the incidents were out of character and Mr B used only
minimal force. Also that they resulted from his reaction to stress. But even so | do
not find it unreasonable the Council considered the incidents met the definition
above.

| note that on the first occasion in Ach[zust 2016 the Council did not take action
following an assessmenta8% tapkA€8was in response to the representations
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54.

55.

56.

57.

58.

59.

made by Mr and Mrs B. It only changed its mind and intervened further when
reports of confrontations escalated. | understand Mrs B objects to some of the
contents of a social worker’s report that went to an initial child protection
conference but | found this put across Mr and Mrs B’s views. | have no reason to
find that report did not fairly represent the views of third parties also consulted or
the social worker’s own honestly held opinions. | am satisfied the Council listened
fairly to Mr and Mrs B’s view of the confrontations between them. | do not find the
Council showed bias or was discriminatory towards Mrs B in its investigation of
this matter.

However, | note that in between assessments in September 2016 Mrs B had
contacted the Council and asked for more services. | find its response was
lacking. While Children’s Services did not need to carry out a further assessment
it should have alerted Adult Services to Mrs B’s ongoing dissatisfaction. In my
view this was a continuation of the faults identified above where both services
failed to co-ordinate action and Adult Services did not review its support plan.
This too was a fault.

| considered next the impact of the child protection proceedings on the residency
disputes involving Children X and Y. | understand Mrs B’s concerns that the child
protection investigation had negative consequences for her care of Child X. But
by law the Council had to tell Child X’s father of the child protection concerns. It
could not then stop him introducing this matter to the Family Court. | consider it is
then a matter for the Court to decide what weight to put on the child protection
investigation.

It was also Child X’s father who decided to take him into his care. | found no
evidence the Council encouraged him to take this step. | accept the Council
appears not to have tried to dissuade Child X’s father from this course of action.
But it is not there to take sides in the residency dispute; which is for the Family
Court to resolve. So there is no fault in that.

| did not find any fault in the Council’s actions in December 2016 when the family
court considered Child X’s residency. The evidence conflicted about whether the
Council had any awareness of the proceedings. But it was never party to the
proceedings. So was not under any formal notice to attend the Court. It was
unfortunate it could not respond more quickly to the Court’s contact on the day
but | could not find fault in that in these circumstances.

The Family Court will also place its own weight on any evidence the Council
provides in respect of any outstanding child care proceedings. It will note that the
independent Chair of the child protection conference did not consider Mrs B’s
children needed to be subject to any child protection plans. Mrs B can also
explain to the Courts why her and Mr B did not complete the Parenting
Assessment envisaged as part of the Child in Need review should this be
introduced to evidence.

Finally, | noted the complaint procedure followed by the Council in this case. | had
concerns at the reasons put forward by the Council for not putting Mrs B’s
complaint through the statutory procedure for Children’s Services complaints. |
could see no reason why an independent investigation could not have considered
if the Council followed proper procedure in its child protection enquiries. | also
consider fault in procedure can extend to professional judgments; for example if
those judgments are based on an incomplete understanding of the facts arising

from a procedural failing.
Page 159 of 168

Final decision 10



60.

61.

62.

63.

64.

So | do not accept the Council’s reasoning. However, | think there were practical
reasons for not routing the complaint via the statutory procedure on this occasion.
Because Mrs B’s complaint involved two services using the procedure might have
delayed any investigation we undertook. Or led to its fragmentation. So | do not
therefore find fault in the Council’s decision not to follow the procedure on this
occasion albeit for different reasons to those it put forward.

The injustice caused to Mrs B

At paragraphs 38, 41, 43, 45, 46, 48 and 54 | have identified faults in the service
Mrs B received from the Council in response to her requests for support arising
after her pregnancy complications. | cannot say that but for these faults Mrs B
would have received more support with matters such as getting Child Y to school
and help with domestic tasks. This is because the Council did not consider in
enough detail the support networks in place for the family between June and
November 2016. It did not consider to what extent those were sustainable (for
example when Mr B ceased working to provide more support). Nor how the
picture changed over time (as Mrs B became more able). But | consider it
possible Mrs B missed out on support services. This uncertainty is a cause of
distress to Mrs B and that is part of her injustice. Also distress arises from the
Council’s’ failure to explain properly costs Mrs B would incur for her care.

However, | can establish no causal link between the Council failings and the
incidents which led to its child protection investigations. | accept that had the
Council been supporting the family more, tensions might not have escalated in
the way they did. But | do not consider it proven that the Council would have
provided significantly more support. | also note the evidence which points at
sources of tension beyond the Council’s control. For example the pressures
brought about by having a new baby in the household.

Agreed action
To remedy the injustice set out at paragraph 61 the Council has agreed that
within 20 working days of a decision on this complaint it will:

* Provide an unreserved apology to Mrs B for the faults identified by this
investigation and resulting injustice.

» Write off any costs owing for the care Mrs B received and pay her £500 in
recognition of her injustice.

The Council has also agreed to consider what wider lessons it can learn from this
complaint. It will write to us within three months of a decision on this complaint
explaining how it proposes:

* To reduce delays in assessment of need in its Adult Services.

» To prioritise assessments of need for those describing potentially urgent needs
as a result of a change in circumstance.

* To ensure services provided to adults with Aspergers’ Syndrome take account
of other needs they might have such as physical incapacity.

* To improve liaison between Adult and Children’s Services where both receive
referrals to assess needs.

» To ensure it does not fetter discretion in supporting families whose school
transport needs may fall outside the confines of its usual policy on providing

such help. Page 160 of 168
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65.

Final decision

For the reasons explained above | uphold this complaint. | find the Council acted
with fault causing injustice to the complainant. | welcome the Council agreeing to
take action that | consider will provide a fair remedy to the complaint. On the
understanding that action completes within the agreed timescale | can complete
my investigation satisfied with its actions.

Investigator’s decision on behalf of the Ombudsman
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I%a Nottinghamshire Report to Governance & Ethics

¥ 1 County Council Committee
13 December 2017

Agenda Item: 10

REPORT OF THE CORPORATE DIRECTOR OF RESOURCES

WORK PROGRAMME

Purpose of the Report

1.

To review the Committee’s work programme for 2017/18.

Information and Advice

2.

The County Council requires each committee to maintain a work programme. The work
programme will assist the management of the Committee’s agenda, the scheduling of the
Committee’s business and forward planning. The work programme will be updated and
reviewed at each pre-agenda meeting and Committee meeting. Any member of the
Committee is able to suggest items for possible inclusion.

The attached work programme includes items which can be anticipated at the present time.
Other items will be added to the programme as they are identified.

Other Options Considered

4.

None.

Reason/s for Recommendation/s

5.

To assist the Committee in preparing and managing its work programme.

Statutory and Policy Implications

6.

This report has been compiled after consideration of implications in respect of crime and
disorder, data protection and information governance, finance, human resources, human
rights, the NHS Constitution (public health services), the public sector equality duty,
safeguarding of children and adults at risk, service users, smarter working, sustainability and
the environment and where such implications are material they are described below.
Appropriate consultation has been undertaken and advice sought on these issues as
required.

RECOMMENDATION

1)

That Committee considers whether any changes are required to the work programme.
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Jayne Francis-Ward
Corporate Director - Resources

For any enquiries about this report please contact:
Keith Ford, Team Manager, Democratic Services Tel. 0115 9772590
E-mail: keith.ford@nottscc.gov.uk

Constitutional Comments (SLB)

The Committee has authority to consider the matters set out in this report by virtue of its terms
of reference.

Financial Comments (NS)

There are no financial implications arising directly from this report.

Background Papers

Except for previously published documents, which will be available elsewhere, the documents
listed here will be available for inspection in accordance with Section 100D of the Local
Government Act 1972.

None

Electoral Division(s) and Member(s) Affected

All
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GOVERNANCE & ETHICS COMMITTEE - WORK PROGRAMME (AS AT 4 DECEMBER 2017)

Report Title

| Brief summary of agenda item

| Lead Officer

| Report Author

1 February 2018

Member Development and | The first of the twice yearly updates agreed by the Jayne Francis-Ward Keith Ford
Training Committee on 8 November 2017.
Risk management update Periodic update on Risk Management issues. Derek Higton Robert Fisher
Review of Petitions Scheme | To review the Council’s existing Petitions Scheme. Jayne Francis-Ward Sue Bearman /
Keith Ford
Update on Local To consider any recent findings of the Local Jayne Francis-Ward Jo Kirkby
Government Ombudsman Government Ombudsman in complaints made against
Decisions the County Council (item to be confirmed).
Assurance Mapping To consider a proposal to pilot a system of assurance | Rob Disney Rob Disney
mapping in the Council.
Follow up of Internal Audit | To provide information on the Internal Audit’s high Rob Disney Rob Disney
Recommendations priority recommendations
To include an update on Interim Homecare audit
recommendations in relation to the award of the
contract for hospital discharges (as requested at
committee meeting of 15 June 2017).
NHS Digital Audit To review the findings of the NHS Digital Audit and Barbara Brady David Gilding
progress made with delivery of the action plan.
Councillor Code of Conduct | To consider a draft revised Councillor Code of Jayne Francis-Ward Keith Ford
Conduct, prior to submission to Policy Committee for
approval.
14 March 2018
Update on Local To consider any recent findings of the Local Jayne Francis-Ward Jo Kirkby
Government Ombudsman Government Ombudsman in complaints made against
Decisions the County Council (item to be confirmed).
Attendance at Outside To review Members’ attendance at outside bodies to Jayne Francis-Ward Keith Ford
Bodies which they have been appointed.
Statement of Accounts To outline proposed changes to the accounting Nigel Stevenson Glen Bicknell
2017/18 — Accounting policies used for the Authority’s Statement of Accounts
Policies for 2017/18 for review and approval

Page




Report Title Brief summary of agenda item Lead Officer Report Author

Internal Audit Plan for Report from the Head of Internal Audit providing Rob Disney Rob Disney

2018/19 details of the planned work for 2018/19

External Audit Plan 2017/18 | To provide information on the External Auditors’ Audit | Nigel Stevenson Glen Bicknell /
Plan for their 2017/18 Audit. External Auditor

Certification of Grants and | To provide information on the External Auditors’ Nigel Stevenson Glen Bicknell /

Returns 2016/17

Annual Report 2016/17 on the certification of
Grants and Returns

External Auditor

Information Governance
Improvement Programme

To report progress of the Information Governance
Improvement Programme

Jayne Francis-Ward

Caroline Agnew

2 May 2018

Update on Local To consider any recent findings of the Local Jayne Francis-Ward Jo Kirkby
Government Ombudsman Government Ombudsman in complaints made against

Decisions the County Council (item to be confirmed).

Follow up of Internal Audit | To provide information on the Internal Audit’s high Rob Disney Rob Disney
Recommendations priority recommendations

13 June 2018

Update on Local To consider any recent findings of the Local Jayne Francis-Ward Jo Kirkby

Government Ombudsman
Decisions

Government Ombudsman in complaints made against
the County Council (item to be confirmed).

Risk management update

Periodic update on Risk Management issues.

Paul McKay

Robert Fisher

Annual Governance To agree the Council’s Annual Governance Nigel Stevenson Rob Disney
Statement Statement.

25 July 2018

Member Development and | The first of the twice yearly updates agreed by the Jayne Francis-Ward Keith Ford
Training Committee on 8 November 2017.

Update on Local To consider any recent findings of the Local Jayne Francis-Ward Jo Kirkby

Government Ombudsman
Decisions

Government Ombudsman in complaints made against
the County Council (item to be confirmed).
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Report Title

Brief summary of agenda item

Lead Officer

Report Author

Follow up of Internal Audit
Recommendations

To provide information on the Internal Audit’s high

priority recommendations

Rob Disney

Rob Disney

Information Governance
Improvement Programme

To report progress of the Information Governance

Improvement Programme

Jayne Francis-Ward

Caroline Agnew
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